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Editor’s Note 

 

The country‘s recent elections have been making 

news on a number of fronts; but perhaps the most 

relevant to this journal is the realization, yet again, 

that terrorism continues to be a major challenge for 

the country. While nobody thought that the country 

had gotten over the scourge, things seemed to have 

gotten a lot better with no major attacks in a few 

months. However, a couple of weeks before the 

elections came the rude awakenings.  

On July 22, Pakistan Tehreek-e-Insaf (PTI) 

candidate Ikramullah Gandapur was killed in a 

suicide attack in Dera Ismail Khan. On July 13, a 

blast targeting former Khyber Pakhtunkhwa chief 

minister Akram Khan Durrani's resulted in four 

people being killed and 32 injured. On July 10, 

Awami National Party‘s (ANP) Haroon Bilour and 

19 others were killed in a suicide blast in Peshwar 

killed. The most deadly attack (some are saying it is 

the second bloodiest attack after Army Public 

School) took place in Mastung that left about 150 

people dead with another 200 injured. Mir Siraj 

Raisani, a Balochistan Awami Party (BAP) 

candidate, was also killed in the attack. Even on the 

day of the election, more than 30 people were killed 

in Quetta, right outside a polling station. 

This bloodshed brings to the forefront, once again, 

the debate about which ideal is supreme or should 

be: national security or human rights. Human rights 

champions say that the democratic way of life and 

an individual‘s liberties must never be allowed to be 

destroyed as a result of terrorism that leads to the 

concept of national security. Many debate that 

national security is not really an ideal; it is a 

psychological state, an undefined idea, which leads 

to subjective and arbitrary definitions and actions 
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that can, at best, give a semblance of being able to 

control terrorism. But absolute security is 

unattainable. Benjamin Franklin said, ―Those who 

would give up essential liberty, to purchase a little 

temporary safety, deserve neither liberty nor 

safety.‖ 

That is why the journal‘s current edition will be 

looking at the issue once again even though it has 

been discussed in its previous editions. We will be 

looking at various aspects of the issue, in particular 

national security versus the right to fair trial and 

Anti-Terrorism Courts and its jurisprudence as well 

as structural issues and jurisprudential challenges. 

One article also examines how media coverage 

affects the right to a fair trial.  
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INVESTIGATING THE MULTIPLE 

FACTORS THAT INFLUENCE THE 

ENACTMENT AND IMPLEMENTATION OF 

ANTI-TERRORISM LEGISLATION, IN 

PAKISTAN AND AROUND THE WORLD 

By Faizan Raja
1
 

 

Abstract 

When it comes to anti-terrorism legislation, there are 

numerous factors which impact not only the way they are 

enacted but also the way the executive authority is 

exercised under it. In order to investigate these factors, 

it is necessary to first understand the most common 

human rights concerns raised by such legislation around 

the world. This is followed by viewing Pakistan‟s anti-

terrorism legal regime under the microscope and 

understanding the violations of constitutionally 

protected rights some provisions commit. After 

comparing both these components, the Paper reaches a 

conclusion by theorizing the factors which are usually at 

the center of such type of legislation. These are; judicial 

oversight over enactment and execution, human rights 

standards imposed by the UN, pressures of foreign 

policy, responding to the public outcry over terrorist 

attacks, challenges in the drafting process, making 

legislative exceptions and avoiding inconsistencies, the 

goal of preemption and prevention while legislating, the 

delegation of discretion to the executive, the degree of 

democracy and  the status of the judicial process and the 

law enforcement agencies prior to reforms. This is 

                                                 
1
 The author is a practising lawyer, who graduated with an 

LL.B. (Honors) from the University of London and the 
University College Lahore, and is presently working as a 
Human Rights Fellow at the University College Lahore Centre 
for Human Rights for the year 2017 to 2018. 
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followed by a series of recommendations for states to 

ensure compatibility of domestic anti-terrorism 

legislation with accepted standards of human rights. 

 

Preferred citation: Raja, F. (2018). Investigating the 

multiple factors that influence the enactment and 

implementation of anti-terrorism legislation, in Pakistan 

and around the world. Human Rights Fellowship Paper, 

2017 – 2018, University College Lahore Center for 

Human Rights, University College Lahore, Rule of Law 

Initiative, American Bar Association 

 

Introduction 

Despite the shifting degrees in the state‘s monopoly on 

violence when threatened throughout history, the 

singular, most significant event that has simultaneously 

catalyzed the antiterrorism legislative regime around the 

globe remains the terrorist attack on US soil on 

September 11
th
, 2001. What followed was a 

collaborative recognition by the international community 

to adopt active measures for securing peace and security, 

domestically and globally.  

The impetus for initial legislative reform may have 

ranged from responding to the diplomatic pressure of 

abiding by United Nations Security Council Resolutions 

to enabling law enforcement institutes to fight major 

terror attacks. However, it cannot be understated how 

this provided states a unique opportunity - although to 

regain effective control of national security and public 

safety in the interim - to legitimize the dangerous 

expansion of executive powers to investigate, arrest, 

detain and prosecute individuals at the expense of due 

process, judicial oversight, and public transparency, 

which the state could very likely weaponize against 

―dissidents‖ (such as journalists, political opposition 

members, religious and ethnic minorities and other 

vulnerable groups) in the long term.  
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Executive powers conferred by the parliament in such 

situations are often legislatively designed to circumvent 

the existing procedural and substantive protections 

afforded to citizens in a trade-off for national security 

and public safety. This balancing act inevitably and 

almost exclusively ends up in antiterrorism legislation 

that disregards fundamental human rights which are 

supposed to be inalienable and non-derogable, even in 

such situations. Even if one assumes that such 

compromises are necessary to fight terrorism effectively, 

the institutional amnesia demonstrated by lack of 

legislative reform to revert back to previous standards 

once the threat subsides is unwarranted.  

Obviously the enactment and implementation of such 

legislation is usually governed by complex and nuanced 

factors, making attempts to reduce its crux to one 

common denominator disingenuous. This research paper 

will make an attempt to investigate those factors in order 

to facilitate the process of making recommendations for 

improving the different aspects of antiterrorism 

legislation, particularly addressing the legislative gaps 

that infringe the internationally accepted standards of 

procedural and substantive human rights.  

In order to investigate these factors, the paper first 

examines anti-terrorism laws around the world, 

specifically the human rights concerns they raise. 

Secondly, it will examine the anti-terrorism legislative 

landscape in Pakistan, with particular attention to its 

unique political realities and challenges.  

Irrespective of what the results of this investigation may 

be, one important reality and irony is almost always 

side-lined during an academic inquiry into antiterrorism 

legislation; although there can never be any excuse or 

justification for acts of terror, the loss of liberty and 

dignity by derailing the right to fair trial and due process 

through such legislation is among the conditions 

―conductive to the spread of terrorism‖. 
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Around the world 

How it started? 

Whereas - prior to the 9/11 terrorist attack - at least 51 

countries had anti-terrorism laws, by 2012 the number of 

countries that had enacted or revised one or more of such 

type of laws grew to 140. The consequent motivations 

for each country adopting such measures may be varied, 

but the most instrumental part initiating this global shift 

was perhaps the unprecedented mandate granted by the 

United Nations Security Council through its resolutions, 

specifically UNSC Resolutions 1390
2
, 1373, 1624

3
 and 

1368.
4
 

                                                 
2
 Coupled with UNSC Resolutions 1267 (1999) and Resolution 

1333 (2000), the Security Council expanded its existing 
blacklist of individuals and entities believed to be associated 
with the Taliban and al Qaeda into a list with no global or 
temporal limitations, requiring UN member states to subject 
all those listed to asset freezes, travel bans, and arms 
embargoes. See also Gavin Sullivan and Ben Hayes, 
Blacklisted: Targeted sanctions, preemptive security and 
fundamental rights, European Center for Constitutional and 
Human Rights, December 10, 2010, 
http://www.ecchr.eu/index.php/ecchr-
publications/articles/blacklisted-targetedsanctions-
preemptive-security-and-fundamental-rights.html (accessed 
May 29, 2012). 
3
 Security Council Resolution 1624 of 2005 calls on UN 

member states to pass laws that prevent and prohibit 
incitement to commit acts of terrorism and to deny safe 
haven to persons against whom there is “credible and 
relevant information” that implicates them in such conduct. 
UN Security Council, Resolution 1624 (2005), S/RES/1624 
(2005), http://www.un.org/Docs/sc/unsc_resolutions05.htm 
(accessed May 29, 2012), para. 1(c). 
4
 See Kent Roach, The 9/11 Effect: Comparative Counter-

Terrorism (Cambridge University Press, 2011), p. 45. For more 
on the UN response to September 11 see chapter 2 of The 
9/11 Effect, as well as James Cockayne, Alistair Millar, David 
Cortright, and Peter Romaniuk, Reshaping United Nations 

http://www.un.org/Docs/sc/unsc_resolutions05.htm
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Understandably, the resolutions were spearheaded by 

Security Council Permanent Member, the United States 

of America, victim of the 9/11 terrorist attack, with 

Security Council Resolution 1373 being adopted just 17 

days after the September 11 attacks, acting as the 

centrepiece of what would become the council‘s initial 

approach to counterterrorism.
5
 It requires all states to 

―work together urgently to prevent and suppress terrorist 

acts,‖
6
 including by ―taking additional measures to 

prevent and suppress, in their territories through all 

lawful means, the financing and preparation of any acts 

of terrorism.‖  It also directs all UN member states to 

enact criminal, financial, and administrative measures 

aimed at individuals and all entities considered 

perpetrating or supporting acts of terrorism. Similarly, in 

Resolution 1368, the Security Council called on member 

states ―to redouble their efforts to prevent and suppress 

terrorist acts,‖ as part of their obligations to maintain 

international peace and security.
7
 

The United Nations has made subsequent attempts to 

remind member states, as noted in the Global Counter-

Terrorism Strategy, that ―The promotion and protection 

of human rights for all and the rule of law is essential to 

                                                                                     
Counterterrorism Efforts, Center for Global Counterterrorism 
Cooperation, March 2012,  
http://www.globalct.org/images/content/pdf/reports/Resha
ping_UNCTEfforts_Blue-Sky-Thinking.pdf (accessed June 27, 
2012), Part I. 
5
 See Eric Rosand, Alistair Millar, and Jason Ipe, “The UN 

Security Council’s Counterterrorism Program: What Lies 
Ahead?” International Peace Institute, October 13, 2007: 
http://www.ipinst.org/publication/policy-papers/detail/105-
the-un-securitycouncils-counterterrorism-program-what-lies-
ahead.html (accessed June 24, 2012), p. 4. 
6
 UN Security Council, Resolution 1373 (2001), 

http://www.unhcr.org/refworld/docid/3c4e94552a.html. 
7
 UN Security Council, Resolution 1368 (2001), S/RES/1368 

(2001)  
http://www.unhcr.org/refworld/docid/3c4e94557.html 
(accessed June 20, 2012), para. 4. 

http://www.unhcr.org/refworld/docid/3c4e94557.html
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all components of the Strategy, recognizing that 

effective counter-terrorism measures and the protection 

of human rights are not conflicting goals, but 

complementary and mutually reinforcing‖
8
. Similarly, in 

Resolution 1456 of 2003, the Council calls on member 

states to ―ensure that any measure taken to combat 

terrorism comply with all their obligations under 

international law ... in particular international human 

rights, refugee, and humanitarian law.‖
9
  Yet member 

states continue to exploit the political acceptance granted 

to them by the initial resolutions, while ignoring the all-

important caveat that accompanied the credence.   

 

Most common type of anti-terrorism laws that fail 

the human rights test 

When analyzing the different type of anti-terrorism legal 

regimes around the world and the laws contained in 

them, it is paramount to identify and distil those which 

have and are most likely to cause human rights concern. 

Obviously each state comprises of its own culture, 

political realities, historical experience, geographical 

conditions and religious and moral values. But the 

continuous attempt, since the creation of the United 

                                                 
8
 UN Global Counter-Terrorism Strategy, resolution and 

annexed Plan of Action, Pillar IV. UN Security Council 
resolutions such as 1456 (2003), Annex, para. 6, and 1624 
(2005), para. 4, discussed in further detail below, also 
reference states’ obligation to uphold international human 
rights, but without similar emphasis. See UN Security Council 
Resolution 1456 (2003), S/RES/1456 (2003),  
http://www.un.org/apps/news/docs.asp?Topic=Terrorism&T
ype=Resolution (accessed May 25, 2012), Annex, para. 6; and 
UN Security Council Resolution 1624 (2005), S/RES/1624 
(2005),  
http://www.un.org/Docs/sc/unsc_resolutions05.htm 
(accessed May 29, 2012), para. 4. 
9
 United Nations Security Council, Resolution 1456 (2003), 

S/RES/1456 (2003),  
http://www.un.org/apps/news/docs.asp?Topic=Terrorism&T
ype=Resolution (accessed May 25, 2012), Annex, para. 6. 
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Nations in 1945, has been to standardize a list of 

inalienable, fundamental and non-derogable rights each 

human being is entitled to and the state is supposed to 

guarantee and protect. This means that anti-terrorism 

legislation has to be subjected to the same standard.  

The Human Rights Watch, in their 2012 publication ―In 

the Name of Security‖, identifies several elements 

common to most anti-terrorism laws that raise human 

rights concerns: the definitions of terrorism and terrorist 

acts in legislation; the process of designations of terrorist 

organizations and banning membership in them; the 

restrictions on funding and other material support to 

terrorism and terrorist organizations; the limitations on 

expression or assembly that ostensibly encourage, incite, 

justify, or lend support to terrorism; the expansions of 

police powers that undermine basic rights, including 

powers to conduct warrantless arrests, searches, 

surveillance, and property seizures, and to detain 

suspects incommunicado and without charge - as well as 

restrictions on challenging wrongful detention or seeking 

accountability for police abuses; the creation of special 

courts and modifications of trial procedures (including 

evidentiary rules) to favor the prosecution by limiting 

defendants‘ due process rights; the imposition of the 

death penalty for terrorism-related offenses; and the 

creation of administrative detention and ―control order‖ 

mechanisms. These serve as a useful tool in 

understanding the common type of anti-terrorism laws 

that fail the human rights test.  

 

Definitions of Terrorism and Terrorist Acts 

Defining terrorism and/or what constitutes as terrorist 

acts has been a constantly problematic legislative 

concern. Almost all definitions primarily suffer from the 

same ailment – being overbroad and vague.  

On the one hand, it possible to sympathize with 

lawmakers when it comes to defining the exact 
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parameters of a word whose definition still to this day 

remains highly academically disputed and polarizing. 

―One man‘s terrorists, another man‘s freedom fighter‖ 

doesn‘t make things easier. Plus it seems 

counterintuitive to the purpose of antiterrorism 

legislation - which are enacted for the purposes of 

conferring the executive the power and flexibility to 

better safeguard and protect national interest against 

non-state actors – that the main subject of the legislation 

by providing a clear definition, ends up unduly 

narrowing and restricting the ability of the executive to 

fulfil its function.  

On the other hand, however, this is precisely which 

opens the gateway to potential human rights abuses 

through such legislation by failing to give reasonable 

notice of what actions are covered. They either cover 

common crimes that should not reasonably be deemed 

terrorist or acts that should not be considered crimes at 

all. Fundamentally, their scope leaves them susceptible 

to arbitrary and discriminatory enforcement by the 

authorities—often against religious or ethnic 

communities, political parties, or other particularly 

vulnerable groups.
10

 

According to the Human Rights Watch, more than 130 

anti-terrorism laws included one or more vague terms 

such as ―public order‖ without properly defining them. 

Of those laws, more than half included at least two 

                                                 
10

 As the UN special rapporteur on human rights and 
countering terrorism has noted, many countries have 
overbroad definitions of terrorism that are used by 
government authorities “to stigmatize political, ethnic, 
regional or other movements they simply do not like.” See 
Security Council Counter-Terrorism Committee, “Statement 
by Mr Martin Scheinin, special rapporteur on the promotion 
and protection of human rights and fundamental freedoms 
while countering terrorism,” October 24, 2005,  
http://www.un.org/en/sc/ctc/docs/rights/2005_10_24_rapp
orteur.pdf (accessed June 12, 2012), para. 7a. 



Human Rights Review Vol. VI      9 

 

ambiguous definitions, while five failed to identify what 

constituted a terrorist act at all. 

In Australia, for example, the disproportionate use of 

anti-terrorism measures against Muslim, Kurdish, Tamil, 

and Somali have been reported by community lawyers 

and civil society groups.
11

 Additionally Australia‘s 

overly broad definition of the term ―terrorist act‖ does 

not require an element of intention to cause death or 

serious bodily injury, or the taking of hostages.
12

 

                                                 
11

 Human Rights Law Centre, Review of Australia’s Counter-
Terrorism and National Security Legislation, October 26, 
2011, 
http://www.hrlc.org.au/files/HRLC-Submission-to-National-
Security-Legislation-Monitor.pdf (accessed June 12, 2012), 
sec. 3.2. In 2010 the UN Committee on the Elimination of 
Racial Discrimination underscored Australia’s obligation to 
“ensure that measures taken in the struggle against terrorism 
do not discriminate in purpose or effect on grounds of race, 
colour, descent or national or ethnic origin.” See UN 
Committee on the Elimination of Racial Discrimination, 
“Concluding Observations on Australia,” UN Doc 
CERD/C/AUS/CO/15-17 (2010), 
http://www2.ohchr.org/english/bodies/cerd/cerds77.htm 
(accessed June 12, 2012), para. 12. 
12

 Australia’s Criminal Code, schedule to the Criminal Code 
Act 1995 (Australia’s Criminal Code), sec. 100.1(1), as 
amended by the Security Legislation Amendment (Terrorism) 
Act 2002,  
http://www.comlaw.gov.au/Details/C2012C00451/Download 
(accessed June 7, 2012). Both the UN special rapporteur on 
human rights and countering terrorism and the UN Human 
Rights Council (UNHRC) have expressed concern over 
Australia’s definition of a “terrorist act.” See UNHRC, “Report 
of the special rapporteur on the promotion and protection of 
human rights and fundamental freedoms while countering 
terrorism, Australia: Study on Human Rights Compliance 
while Countering Terrorism,” UN Doc A/HRC/4/26/Add.3 
(2006),  
http://pacific.ohchr.org/docs/AustraliaA.HRC.4.26.Add.3.pdf 
(accessed June 12, 2012), para. 15; and UN Human Rights 
Committee, 
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Similarly, Zimbabwe‘s Suppression of Foreign and 

International Terrorism Act of 2011 includes in its intent 

requirement the vague and potentially broad phrase 

―usurping the functions‖ of the government.
13

 

Meanwhile, Saudi Arabia‘s draft of the Penal Law for 

Crimes of Terrorism, 2011, states that actions that 

―insult the reputation of the state,‖ ―disturb public 

order,‖ or ―inflict damage upon one of its public utilities 

or its natural sources.‖
14

 are included in terrorist crimes, 

while also criminalizing ―describing the king—or the 

crown prince—as an unbeliever, doubting his integrity 

[or] defaming his honesty.‖
15

 

In Tunisia, a 2003 law states that a terrorist offense is 

―any offense, regardless of its motive, connected to an 

individual or collective enterprise aiming at terrorizing 

one person or a group of people and spreading fear 

among the population, for the purpose of, among other 

things, influencing state policies and compelling it to act 

in a particular way or preventing it from so acting; or 

disturbing public order or international peace and 

security, or attacking people or facilities, damaging 

                                                                                     
“Concluding Observations: Australia,” UN Doc. 
CCPR/C/AUS/CO/5 (2009),  
http://www2.ohchr.org/english/bodies/hrc/hrcs95.htm 
(accessed June 12, 2012), para. 11. 
13

 Zimbabwe’s Suppression of Foreign and International 
Terrorism Act, 2006, brought into effect July 2011, 
http://www.kubatana.net/html/archive/legisl/061215sfitbill2
.asp?sector=..&year=0&range_start=1 (accessed May 7, 
2012), art. 2(1)(a). 
14

 “Saudi Arabia’s Draft Counterterrorism Law a Setback for 
Human Rights,” Human Rights Watch memorandum, August 
2, 2011, http://www.hrw.org/news/2011/08/02/saudi-
arabia-s-draft-counterterrorism-law-setback-human-rights. 
For a copy of the law in Arabic, see Saudi Arabia’s Penal Law 
for Crimes of Terrorism and Its Financing, 2011,  
http://www.amnesty.org/sites/impact.amnesty.org/files/PUB
LIC/Saudi%20anti-terror.pdf (accessed May 16, 2012), art. 1. 
15

 Saudi Arabia’s Penal Law for Crimes of Terrorism, 2011, art. 
29. 
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buildings housing diplomatic missions, prejudicing the 

environment, so as to endanger the life of its inhabitants, 

their health or jeopardizing vital resources, 

infrastructures, means of transport and communications, 

computer systems or public services.‖
16

 

Perhaps one of the darkest timelines of consequences of 

such broad definitions can be observed in Bahrain 

(another Muslim country).  In its Law with Respect to 

Protection of the Community against Terrorist Acts, 

2006, the overly expansive definition of terrorism 

includes actions whose aim is ―disrupting the public 

order,‖ ―threatening the Kingdom‘s safety and security,‖ 

or ―damaging national unity.‖
17

 And although the UN 

special rapporteur on counterterrorism and the UN High 

Panel have stated that the terms ―disrupt‖ and ―threaten‖ 

broaden the requirement that the intent must be to 

―intimidate‖ a population or ―compel‖ a government or 

organization
18

, this has not stopped it from exploiting 

such overly broad definitions of terrorism to detain 

scores of protesters and to convict several opposition 

                                                 
16

 Tunisia’s Loi Contre le Terrorisme et le Blanchiment de 
L’Argent, 2003,  
https://www.unodc.org/tldb/showDocument.do?documentU
id=1836&country=TUN&language=FRE (accessed May 11, 
2012), art. 4. See also Human Rights Watch, Tunisia’s 
Repressive Laws: The Reform Agenda, December 2011, 
http://www.hrw.org/reports/2011/12/16/tunisia-s-
repressive-laws-0 (accessed May 23, 2012). 
17

 Bahrain’s Law with Respect to Protection of the Community 
against Terrorist Acts, No. 58 of 2006, 
https://www.unodc.org/tldb/showDocument.do?documentU
id=8520 (accessed May 8, 2012), art. 1. 
18

 Bahrain’s definition includes the act of intimidation, which 
also exceeds UN guidance by encompassing acts that do not 
cause or are not intended to cause death or serious harm. 
See UN High Level Panel on Threats, Challenges and Change, 
“A More Secure World: Our Shared Responsibility,” UN Doc. 
A/59/565 (2004),  
http://www.un.org/secureworld/report.pdf (accessed May 
11, 2012), para. 164(d). 



12 

leaders
19

 including many involved in the country‘s 

prodemocracy demonstrations in 2011. Numerous 

defendants have made credible allegations of torture and 

other ill-treatment during their detention, backed up with 

documented additional procedural and substantive 

violations of due process by Human Rights Watch, yet 

law remains unchanged.
20

 

A common theme in all of these cases is the enormous 

latitude prosecutors and law enforcement agencies are 

granted in deciding which offenses to prosecute as 

terrorist as a result of the vagueness and breadth of the 

definition. This means that apart from targeting 

protesters, these laws are exploited to prosecute regular 

criminal offenses (given the large overlap between 

existing penal legislation and anti-terrorism laws) with 

the added incentive of skewed procedural loopholes to 

take advantage of.   

Despite this, there are countries that have taken active 

measures to ensure that there are adequate protections 

and safeguards in their overly broad definitions to 

facilitate the protection of Peaceful Dissent and other 

reasonable exceptions.  

At least 15 countries have enacted anti-terrorism laws 

that specifically protect peaceful political dissent such as 

protests or advocacy. For example, Canada‘s criminal 

                                                 
19

 A special military court in June 2011 convicted 21 
opposition leaders - seven in absentia - for national security 
crimes including acts of “terrorism,” such as making speeches 
critical of Bahrain’s human rights record and calling for and 
participating in street protests four months earlier at which 
calls were made for the establishment of a republic. 
20

 See “Bahrain: Free Protesters Immediately,” Human Rights 
Watch news release, April 20, 2012, 
http://www.hrw.org/news/2012/04/30/bahrain-free-protest-
leaders-immediately; and Human Rights Watch, No Justice in 
Bahrain: Unfair Trials in Military and Civilian Courts, February 
28, 2012,  
http://www.hrw.org/reports/2012/02/28/no-justicebahrain-
0, Chapter III. 
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code specifies that advocacy, protest, dissent or 

industrial action cannot be deemed as terrorist acts if 

those activities were not intended to cause death or 

serious physical harm, to endanger the life of someone 

other than the actor, or, to create a serious risk to the 

health or safety of the public.
21

 While, Sweden and 

Norway specify in their anti-terrorism laws that the acts 

characterized as terrorist must already be defined as 

criminal.
22

 

The preamble to South Africa‘s 2004 anti-terrorism laws 

states that international law ―recognizes acts committed 

in accordance with such international law during a 

struggle waged by peoples, including any action during 

an armed struggle, in the exercise or furtherance of their 

legitimate right to national liberation, self-determination 

and independence against colonialism, or occupation or 

aggression or domination by alien or foreign forces, as 

being excluded from terrorist activities.‖ It specifically 

exempts acts ―committed during a struggle waged by 

peoples, including any action during an armed struggle, 

in the exercise or furtherance of their legitimate right to 

national liberation, self-determination and independence 

against colonialism,‖ from being deemed terrorist.
23

 

                                                 
21

 Canada’s Criminal Code, section 83.0l(1)(b)(ii). See also 
Kent Roach, “A Comparison of Australian and Canadian Anti- 
Terrorism Laws (2007),” University of New South Wales Law 
Journal, vol. 30, 2007, http://ssrn.com/abstract=1646679 
(accessed June 18, 2012), p. 57. 
22

 Section 3 of Sweden’s 2003 Act on Criminal Responsibility 
for Terrorist Offenses lists 19 specific criminal acts and links 
them directly to previously established penal provisions. 
Sweden’s Act on Criminal Responsibility for Terrorist 
Offenses, No. 148 of 2003, 
http://www.isp.se/documents/public/se/pdf/lagar/2003_148
e.pdf (accessed June 13, 2012), sec. 3; see also Norway’s 
General Civil Penal Code, amended in 2005, 
http://www.ub.uio.no/ujur/ulovdata/lov-19020522-010-
eng.pdf (accessed June 13, 2012), sec. 147. 
23

 South Africa’s Protection of Constitutional Democracy 
Against Terrorist and Related Activities Act, No. 33 of 2004, 

http://ssrn.com/abstract=1646679
http://www.ub.uio.no/ujur/ulovdata/lov-19020522-010-eng.pdf
http://www.ub.uio.no/ujur/ulovdata/lov-19020522-010-eng.pdf
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It is safe to conclude that the issue of overbroad 

definitions has little to do with academic disputes over 

the epistemological roots of the term ―terrorism‖ and 

more to the lack of motivation of state leaders and 

parliamentarians.  

 

Designating Terrorist Organizations, 

Criminalizing Membership and the Material 

Support of Terrorism and Terrorist Organizations 

One of the key concerns that any anti-terrorism 

legislation aims to address is the ability of terrorist to 

exist in the form of organizational networks, having their 

own respective mission statements, leadership 

hierarchies, membership policies and financing systems 

– like a business corporation. This makes it all the more 

important for states to ban such organizations deemed to 

be terrorists, membership to them, impose a range of 

financial and other forms of penal sanctions on them and 

anyone who seeks to materially support them. The 

inevitable problem arises with the similarity terrorist 

organizations have with the way any non-violent and 

peaceful entity in the exercise of their fundamental right 

to form associations would form, operate and exist. This 

means the latter end up facing collateral damage as a 

result of the laws that are targeted to crack down on the 

former. 

The European Union and many individual countries 

often times duplicate or include the UN Security 

Council‘s lists (of more than 300 individuals or entities 

allegedly linked to al Qaeda and another 129 linked to 

the Taliban) in their own ―blacklists‖.
24

 The UN‘s Al 

                                                                                     
https://www.unodc.org/tldb/pdf/South_Africa_Anti_Terr_Ac
t.pdf (accessed May 10, 2012), preamble. The law entered 
into force in 2005. 
24

 UN Security Council Committee, “The List established and 
maintained by the Committee pursuant to resolutions 1267 
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Qaeda Sanctions List primarily subjects individuals, 

entities, and groups on the list to immediate asset freezes 

and travel bans and outlaws the direct or indirect sale or 

supply to them of arms and related material, including 

technical advice.
25

 However, the problem of defining a 

terrorist organization is similar to the problem of 

defining ―terrorism‖, resulting in varying possibilities of 

exploitation. 

While the EU‘s common definition of terrorism of 2002 

covers ―a structured group of more than two persons, 

established over a period of time and acting in concert to 

commit terrorist offences.‖
26

, Uzbekistan, for example, 

has a different take. There amendments to the Code of 

Criminal Procedure criminalize ―the creation of, 

leadership of, [or] participation in religious extremist, 

separatist, fundamentalist or other forbidden 

organizations,‖ even though the law contains no 

                                                                                     
(1999) and 1989 (2011) with respect to individuals, groups, 
undertakings and other entities associated with Al-Qaida,” 
http://www.un.org/sc/committees/1267/aq_sanctions_list.s
html (accessed June 11, 2012); UN Security Council 
Committee, “The List of individuals and entities established 
pursuant to resolution 1988 (2011),” 
http://www.un.org/sc/committees/1988/pdf/1988List.pdf 
(accessed June 11, 2012). 
25

 Ibid. The UN Security Council established the Al-Qaida and 
Taliban Sanctions Committee under Resolution 1267 of 
October 15, 1999 with the aim of pressuring the Taliban 
government in Afghanistan to hand over Osama bin Laden. 
Security Council Resolution 1390 of 2002 converted the list 
into a global, consolidated list of alleged Taliban and Al Qaida 
members, without any temporal or geographic limitations. 
The Security Council split the group into two in 2011. See 
Security Council Committee Established Pursuant to 
Resolution 1988 (2011), UN Security Council, June 17, 2011, 
http://www.un.org/sc/committees/1988/ (accessed May 22, 
2012). 
26

 Council Framework Decision of 13 June 2002 on combating 
terrorism, 2002/475/JHA, http://eurlex. 
europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32002F0475:
EN:NOT (accessed June 13, 2012), art. 2(1). 
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definition of the words ―extremism‖ or 

―fundamentalism‖ and outlaws such activity even where 

the organization‘s activities or ideology are non-

violent.
27

 Article 159 of the Uzbek Criminal Code, one 

of the provisions most commonly used to try alleged 

terrorism suspects, criminalizes attempts at the 

―overthrowing of the constitutional order.‖
28

  

This has allowed the Uzbek authorities, since the 1990s, 

to convict thousands of men from the country‘s Muslim 

majority for ideas or activities at variance with state 

ideology. And following the September 11 attacks, the 

government only intensified the crackdown and justified 

it as necessary to fight global terrorism. Primary targets 

have included imams and their followers and Hizb ut- 

Tahrir, an Islamist movement that seeks implementation 

of a strict Islamic doctrine and the creation of an Islamic 

caliphate in Central Asia.
29

 

Under the criminal code, organizing an ―illegal‖ 

religious group (a group that is merely unregistered), or 

resuming such a group‘s activities after it has been 

denied registration or ordered to disband, are criminal 

offenses punishable by up to five years in prison. Those 

                                                 
27

 Uzbekistan’s Criminal Code, arts. 242-244, as amended by 
the Law of August 29, 2001, 
http://legislationline.org/download/action/download/id/171
2/file/a45cbf3cc66c17f04420786aa164.htm/preview 
(accessed June 13, 2012). 
28

 Ibid., art. 159. Uzbekistan also passed the Law on Combat 
of Terrorism of 2000,  
http://www.legislationline.org/documents/id/7633 (accessed 
June 13, 2012). 
29

 See Human Rights Watch, Creating Enemies of the State: 
Religious Prosecution in Uzbekistan, March 2004, 
http://www.hrw.org/reports/2004/03/29/creating-enemies-
state-0, p. 1-6 and Chapter III. See also Letter from Human 
Rights Watch to the Prosecutor General of the Republic of 
Kazakhstan regarding 29 Asylum Seekers, December 2, 2010, 
http://www.hrw.org/news/2010/12/01/kazakhstan-letter-
prosecutor-general-regarding-29-asylum-seekers. 
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who participate in ―prohibited‖—alleged extremist—

groups face imprisonment for up to 20 years.
30

  

Uzbek courts have often ignored the distinction between 

illegal and prohibited groups. Prison administrations 

require religious and political prisoners convicted of 

terrorism-related offenses to wear special markings 

indicating their criminal status.
31

 Thousands of 

individuals convicted under these statutes, amid credible 

reports of confessions procured through the use of 

torture, remain in prison in Uzbekistan.
32

 

The absence of due process in the designation process of 

these organizations, with little to no legal remedies to 

challenge such declarations, is also highly problematic. 

For example, in Uganda, the 2002 Anti-Terrorism Act 

allows the minister of internal affairs to declare an 

organization ―terrorist‖ without challenge in court and 

without any substantive requirements.
33

 Whereas, in 

India, under the Unlawful Activities (Prevention) Act of 

1967, most recently amended in 2008, 35 groups have 

been banned, in addition to every person and entity on 

the UN‘s Al Qaeda sanctions list, as terrorist 

organizations. Proscribed groups range from Lashkar-e-

Taiba— the Pakistan-based organization behind the 

Mumbai attacks that killed 166 people in 2008—to the 

                                                 
30

 Letter from Human Rights Watch to the Prosecutor General 
of the Republic of Kazakhstan regarding 29 Asylum Seekers, 
2010,  
http://www.hrw.org/news/2010/12/01/kazakhstan-letter-
prosecutor-general-regarding-29-asylum-seekers. 
31

 See Human Rights Watch, Creating Enemies of the State, p. 
258. 
32

 See Human Rights Watch, Creating Enemies of the State, 
2004; see also Human Rights Watch World Report 2012 (New 
York: Human Rights Watch, 2012), Uzbekistan chapter, 
http://www.hrw.org/world-report-2012/world-report-2012-
uzbekistan. 
33

 Uganda’s Anti-Terrorism Act, No. 14 of 2002,  
https://www.unodc.org/tldb/showDocument.do?documentU
id=6589 (accessed June 13, 2012), art. 10. 
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Students Islamic Movement of India (SIMI), a student 

organization that claims it seeks the ―liberation of India‖ 

from Western influences but does not publicly advocate 

violence.
34

 

Given this malleability of definitions, it is not surprising 

that while Canada has only designated 44 organizations 

worldwide as terrorists, its ally New Zealand has 

designated 71—nearly twice as many.
35

 

The ability of states to exploit this power for their own 

selfish interests is another cause for concern, as 

demonstrated by numerous incidents of this rampant 

exercise. 

Swaziland, Africa‘s last absolute monarchy, in 2008 

placed the country‘s main opposition party, the People‘s 

United Democratic Movement (PUDEMO), as well as 

three other opposition groups on a list of terrorist 

organizations under its Suppression of Terrorism Act. 

Swaziland passed the anti-terrorism law that year in 

response to an attempted bombing.
36

 Furthermore, in 

2010 authorities in Swaziland arrested Sipho Jele, a 

                                                 
34

 Indian Ministry of Home Affairs, List of Organisations 
Declared as Terrorist Organisations Under the Unlawful 
Activities (Prevention) Act, 1967, 
http://www.mha.gov.in/uniquepage.asp?Id_Pk=292 
(accessed June 13, 2012). 
35

 Canada Public Safety website, 
http://www.publicsafety.gc.ca/prg/ns/le/cle-eng.aspx 
(accessed June 12, 2012); New Zealand Police website, “New 
Zealand’s designated terrorist individuals and organizations,” 
http://www.police.govt.nz/service/counterterrorism/designa
ted-terrorists.html (both accessed June 12, 2012). 
36

 See Swaziland’s Suppression of Terrorism Bill, No.5 of 2008,  
http://m.idasa.org/media/uploads/outputs/files/Suppression
%20of%20Terrorism%20Act%202008.pdf (accessed May 30, 
2012), sec. 28. See also “Swaziland: Suppression of Terrorism 
Act Undermines Human Rights in Swaziland,” International 
Bar Association, January 8, 2009,  
http://www.amnesty.org/en/library/asset/AFR55/001/2009/
en/810fa017-dce1-11dd-baccb7af5299964b/ 
afr550012009en.html (accessed May 30, 2012). 
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timber industry worker, for wearing a PUDEMO t-shirt 

at a Worker‘s Day rally. Three days after his arrest, Jele 

was found dead in his cell; authorities claimed he hanged 

himself but they refused to conduct an autopsy.
37

 

China, in 2002, successfully gained US support for its 

efforts to place the East Turkestan Islamic Movement 

(ETIM), a separatist organization founded by Turkic 

speaking Uighurs in China‘s western Xinjiang province, 

on the UN list of terrorist organizations. Despite there 

being no significant reported militant activity by ETIM, 

the Chinese Authorities claimed that individuals 

disseminating peaceful religious and cultural messages 

in Xinjiang were terrorists who had simply changed 

tactics.
38

 

States, additionally, impose severe and harsh penalties 

for memberships to arbitrarily determined terrorist 

organizations, even in cases where participants either 

were unaware of the organizations true status or did not 

participate in any of its unlawful activities. 

In El Salvador, those who belong to a terrorist 

organization, ―with the goal of carrying out any of the 

offenses contemplated in the present Law,‖ face prison 

terms of 8 to 12 years. The requirement that the 

defendant‘s goal must be to carry out acts of terrorism is 

not found in most other countries‘ laws. Leaders or other 

higher-ranking members of terrorist groups face terms of 

10 to 15 years after conviction. In the United Arab 

Emirates, a 2004 law makes joining or participating ―in 

any manner‖ in a terrorist organization punishable by up 

                                                 
37

 “Swazi opposition rejects coroner custody death report,” 
Agence France Presse, March 9, 2011, 
http://swazimedia.blogspot.com/2011/03/pudemo-on-jele-
inquest-verdict.html (accessed May 29, 2012). 
38

 Human Rights Watch, Devastating Blows: Religious 
Repression of Uighurs in Xinjiang, April 2005, 
http://www.hrw.org/sites/default/files/reports/china0405.pd
f, p. 8. 
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to life imprisonment, though the law does requires that 

the person know the objectives of the organization.
39

 

An extension of the legal principles on aiding and 

abetting crimes as a party to them, another component of 

anti-terrorism legislation focuses on criminalizing the act 

of providing material support to such actions or 

organizations; including fundraising for the purposes of 

terrorism, providing funds to organizations defined as 

terrorist, or providing other forms of material support. 

The Human Rights Watch, in its review of nearly 100 

counterterrorism provisions that defined material support 

for terrorism as a crime, observed that 32 of them 

required neither knowledge nor intent that the support 

could result in a terrorism-related offense—recklessness 

was sufficient. 

In France, for instance, the Internal Security Act of 2003 

amended the penal code to include the so called 

―pimping for terrorism‖ offense, in which individuals 

can be charged with support for terrorist activities if they 

are unable to substantiate an income commensurate with 

their lifestyle while being closely associated with 

individuals who engage in terrorist acts.
40

 

                                                 
39

 El Salvador’s Ley Especial Contra Actos de Terrorismo, 
2006,  
https://www.unodc.org/tldb/pdf/El_Salvador_Ley_Especial_C
ontra_Actos_De_Terrorismo.pdf, art. 13. 
40

 The offense is punishable by up to seven years in prison 
and a 100,000 Euro (US$125,000) fine. See France’s Code 
Pénal, art. 421-2-3, as amended by the Internal Security Act 
(Loi pour la sécurité intérieure), Law 239 of March 18, 2003,  
http://www.legifrance.gouv.fr/affichCodeArticle.do;jsessionid
=8D3EABB310D1EC52543B680ADB7AD45C.tpdjo03v_2?idArti
cle=LEGIARTI000006418434&cidTexte=LEGITEXT0000060707
19&dateTexte=20120622, art. 45. See also Letter from the 
Chairman of the Security Council Committee established 
pursuant to resolution 1373 (2001) concerning counter-
terrorism to the President of the Security Council, March 29, 
2004, S/2004/226,  
http://www.unhcr.org/refworld/docid/46dc1eb5c.html (both 
links accessed June 22, 2012). 
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Similarly, in Afghanistan, the law on Combat against 

Terrorist Offenses of 2008 defines ―support‖ as 

―providing financial source [sic], residence, training, 

shelter, counsel and assistance, falsification of 

identification, communication equipment, and weapon, 

chemical, nuclear and other explosive substances, human 

resources, transportation services and other facilities.‖
41

 

And although, the law stipulates that the person‘s 

assistance must be intended to ―complete the 

commission of offences,‖ its overly vague language 

leaves the interpretation open to abuse.
42

 

The best example of the problematic nature of defining 

material support in such a way is the United States of 

America.  

Previously, the federal criminal laws prohibited the 

provision of ―material support or resources‖ to 

designated terrorist organizations and the provision of 

―material support‖ for the commission of certain 

offenses that such groups might commit.
43

 Material 

support was been defined to include, among other things, 

the provision of financial services, currency, lodging, 

and transportation.  

Following the September 11 attacks, the USA PATRIOT 

Act and the US Intelligence Reform and Terrorism 

Prevention Act expanded those laws to prohibit the 

provision of ―expert advice or assistance,‖ ―personnel,‖ 

―service,‖ and ―training‖ to terrorist organizations.
44

 

                                                 
41

 Afghanistan’s Law on Combat against Terrorist Offenses of 
2008, UN unofficial English translation, 
www.icj.org/IMG/Afghan_Law_English.pdf (accessed June 7, 
2012), art. 3(4). 
42

 Ibid., art. 19(3). 
43

 18 U.S.C. 2339A and 2339B. 
44

 US Intelligence Reform and Terrorism Prevention Act of 
2004, P.L. 108-458, Section 6603, 118 Stat. 3762 (2004); USA 
PATRIOT Act Improvement and Reauthorization Act, P.L. 109-
177, sec. 104, 120 Stat. 195 (2006). 
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When challenged in Holder v. Humanitarian Law 

Project, 2010, the US Supreme Court rejected the 

argument that these post-September 11 provisions 

unconstitutionally infringed upon rights of freedom of 

speech or association, even in situations where the 

activities undertaken were intended solely to promote 

peaceful dispute resolution and compliance with 

international law.
45

 The Plaintiffs in that case included 

persons who sought to advocate for nonviolence and 

respect for human rights with the Kurdistan Workers' 

Party, an armed Kurdish organization in Turkey that the 

US secretary of state had designated as a ―foreign 

terrorist organization.‖
46

 

The court ultimately held, by a vote of six to three, that 

the US Constitution permitted criminal prosecution of 

such activity. It ruled that there was no requirement that 

the expert advice, services, or training be intended to aid 

terrorist groups, simply that it must be provided ―in 

coordination‖ with a terrorist group.  

The interpretation left open the possibility that conduct 

such as the provision of legal assistance to alleged 

                                                 
45

 Holder v. Humanitarian Law Project, 130 S. Ct. 2705 (U.S. 
2010), http://supreme.justia.com/cases/federal/us/561/08- 
1498/ (accessed May 21, 2012). 
46

 Human Rights Watch joined an amicus (“friend of the 
court”) brief, along with eight other conflict resolution and 
human rights groups, in the case of Holder v. Humanitarian 
Law Project. In the brief, the groups argued that the statute 
could be used to prosecute them if they worked with 
members of organizations the US had designated as terrorist 
groups, even if the work was intended to help those groups 
understand, respect, and apply international law to their 
conduct. See Brief Amicus Curiae of the Carter Center and 
other humanitarian groups in support of Humanitarian Law 
Project, et al., November 23, 2009, http://www.aclu.org/free-
speech/holder-v-humanitarian-law-project-amicus-brief-
carter-center-et-al (accessed June 24, 2012). 
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terrorism suspects could be prosecuted.
47

 The sweeping 

legal restrictions—written so that they apply abroad, 

possibly even to non-US staff working in foreign 

organizations—made humanitarian groups fearful of 

operating in regions of famine-stricken Somalia 

controlled by the armed Islamist group al-Shabaab. In 

2011 the US government issued new guidelines on 

Somalia indicating that it was relaxing the enforcement 

of sanctions relating to al-Shabaab, but without changing 

the underlying legal rules.
48

 

The evident and recurring nature of the human rights 

concerns that arise from these definitional issues means 

that there is a dire need to reform the process of 

designation and interpreting material support in favor of 

the bona fide participant.  

 

Limiting Free Expression and Restricting 

Peaceful Assembly 

The 9/11 terrorist attack has reshaped the fundamental 

understanding of what terrorism encompasses. Academic 

consensus seems to point towards radicalization of 

individuals through speech, publications, teachings and 

other forms of expression that pave the future path 

towards encouraging, justifying, inciting and lending 

support to beliefs that result in terrorism. Logical 

progression therefore dictated that tightening restrictions 

on speech perceived as encouraging terrorism would 

allow states to suppress the threat. The United Nations 

Security Council Resolution 1624 of 2005 called on 

states to ―adopt such measures as may be necessary and 

                                                 
47

 Ibid. See also “Supreme Court: Ruling a Blow to Free 
Speech,” Human Rights Watch news release, June 22, 2010, 
http://www.hrw.org/news/2010/06/22/us-supreme-court-
ruling-blow-free-speech. 
48

 Joanne Mariner, “Starvation in Somalia,” Justia.com, 
August 3, 2011, 
http://verdict.justia.com/2011/08/03/starvation-insomalia 
(accessed June 23, 2012). 
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appropriate and in accordance with their obligations 

under international law to prohibit by law incitement to 

commit a terrorist act or acts‖.
49

 However, according to 

the Human Rights Watch, there are more than 50 

different type of laws globally that limit speech that 

encourages, justifies, or supports terrorism but does not 

incite acts of terrorism. This grey area shows the 

window that allows state sanctioned abuse of the right to 

freedom of expression by limiting it and the restriction 

imposed on peaceful assembly. 

Swaziland, in 2008, used its newly enacted anti-

terrorism law to arrest Mario Masuku, leader of the 

banned PUDEMO political opposition movement, on a 

charge of making a statement that provided ―support to 

the commission of a terrorist act‖ and held him for 340 

days before a court acquitted him.
50

 Authorities also 

detained Masuku for several hours in 2010 for 

―mentioning‖ PUDEMO at the funeral of a man who 

died in police custody after being arrested for wearing a 

PUDEMO t-shirt at a Workers Day rally.
51

 

Russia‘s anti-terrorism law of 2006 allows authorities to 

deny journalists access to special ―counterterrorism 

operations‖ zones where law enforcement officials have 

sweeping powers of search and arrest. Authorities have 

                                                 
49

 UN Security Council Resolution 1624 (2005), S/RES/1624 
(2005),  
http://www.un.org/Docs/sc/unsc_resolutions05.htm 
(accessed May 29, 2012), para. 1(c). 
50

 Sarah Hager, “Mario Masuku Acquitted in Swaziland,” 
Amnesty International, September 23, 2009, 
http://blog.amnestyusa.org/africa/mario-masuku-acquitted-
in-swaziland/ (accessed May 30, 2012). 
51

 “Swazi opposition head charged with terrorism,” IOL News, 
May 22, 2010,  
http://www.iol.co.za/news/africa/swaziopposition- head-
charged-with-terrorism-1.484807#.T8fUWYH4J2Q (accessed 
May 31, 2012). See also Freedom House, “Troubling Decline 
in Rights in Swaziland,”  
http://www.freedomhouse.org/article/troubling-decline-
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invoked this provision to prevent journalists from 

reporting on law enforcement crackdowns in areas of the 

volatile North Caucasus region such as Ingushetia.
52

 

Additionally, these laws stipulate that ―the procedure for 

collection of information by journalists in the territory of 

a counterterrorism operation shall be defined by the head 

of the counterterrorism operation‖
53

 and forbid media 

outlets from disseminating information on special 

means, techniques, and tactics used in connection with 

an operation.  

In June 2012, Ethiopia‘s Federal High Court used the 

country‘s deeply flawed Anti- 

Terrorism Proclamation of 2009 to convict six 

journalists—along with 18 others, including political 

opposition leaders—on terrorism-related charges, despite 

a lack of evidence and failure to investigate allegations 

that some defendants had been tortured. It was the 

country‘s third high-profile ―terrorism‖ verdict in six 

months.
54

 

In some countries, the possession of publications that 

support terrorism has also been made a criminal offense. 

For instance, in Uzbekistan, the Criminal Code 

criminalizes the ―publishing, storing, and distributing of 

materials containing ideas of religious extremism and 

fundamentalism.‖
55

 This is highly problematic since 
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 Human Rights Watch, Russia – As If They Fell From the Sky, 
June 2008, http://www.hrw.org/reports/2008/06/24/if-
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53

 Russia’s Federal Law on Mass Media, No. FZ-2124-1, as 
amended by Federal Law No. 153. See also Human Rights 
Watch, As If They Fell From the Sky, 2008, 
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Human Rights Watch news release, June 27, 2012, 
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 Uzbekistan’s Criminal Code, art. 244-1 , as amended by the 
Law of August 28, 2001, 
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Uzbekistan‘s laws lack any precise definition of the 

terms ―religious extremism‖ and ―fundamentalism,‖ and 

therefore they can be applied to practically any kind of 

religious literature and, in practice, have been used 

expansively to persecute citizens for their perceived 

religious or political convictions under the guise of 

counterterrorism.  

Many Uzbeks have been imprisoned for possessing or 

distributing the literature of Hizb ut-Tahrir, an Islamist 

movement that seeks implementation of a strict Islamic 

doctrine and the creation of an Islamic caliphate in 

Central Asia.
56

 In some cases, the authorities rounded up 

and imprisoned members of Hizb ut-Tahrir study groups 

and charged them with crimes including intent to 

commit subversion for reading traditional Islamic texts 

as well as literature published by Hizb ut-Tahrir.
57

 

One of the worst illustrations of a state‘s blatant abuse of 

the people right to peaceful assembly and freedom of 

speech and expression can be observed in Turkey since 

2008 to present.  

Back then, the courts in Turkey have convicted hundreds 

of Kurdish protesters simply for participating in protests 

the government deems to be sympathetic to the outlawed 

armed Kurdistan Workers‘ Party (PKK). The arrests are 

part of a broader crackdown that also targets legal 

Kurdish political parties and perceived sympathizers of 

the PKK and its alleged urban wing, the Union of 

Kurdistan Communities (KCK). In 2010 Human Rights 

Watch documented 26 cases of protesters prosecuted as 

terrorists under counterterrorism provisions enacted 

since 2005 for activities such as shouting slogans, 
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making victory signs, holding up banners, and in some 

cases throwing stones.
58

 

The government had similarly arrested individuals for 

alleged association with armed revolutionary leftist 

political groups, among them the Revolutionary People‘s 

Liberation Party/Front (DHKP-C), which Turkey lists as 

a terrorist organization. A number of journalists have 

been among those imprisoned on terrorism charges for 

alleged association with a group known as the 

Ergenekon gang, which allegedly plotted coups against 

the government. 

All of this does not even take into account how worse 

these concerns have gotten. Presently ranked 157th 

among 180 countries in the 2018 World Press Freedom 

Index released by Reporters Without Borders (RSF), 

according an Independent Communication Network 

(BİA) report, 315 media employees in Turkey, including 

reporters, columnists, executives and illustrators, face 47 

aggravated life sentences, one life sentence, 3,034 years 

of imprisonment and TL 4.040.000 ($840,000) in 

damages, as of 27
th
 July, 2018. 

Back in 2006, the UN special rapporteur on human 

rights and counterterrorism noted ―with concern the 

increase of infringements upon the exercise of the right 

to freedom of assembly and association in the name of 

counter-terrorism.‖ Any limitations on this right ―must 

be narrowly construed as to their objective, i.e. counter-

terrorism.‖
59

 Yet, here in 2018, the laws infringing on 

these rights continue to be used to quash legitimate 

protest. 
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Broadening Police Powers 

According to the Human Rights Watch, more than 120 

counterterrorism laws vastly expanded police powers to 

surveil, search persons and property, make arrests, and 

seize objects and contraband in cases the police deem 

related to terrorism, and in many cases without the need 

for a judicial warrant.  

Several countries have enacted provisions permitting the 

police to conduct warrantless 

arrests and searches in ―urgent‖ situations. Due to an 

absence of a clear definition of ―urgency‖ or specific 

criteria to serve as guidelines in determining whether a 

case is urgent, the police are granted broad discretion to 

police to enter premises and search persons without prior 

judicial authorization. These provisions can significantly 

reduce a potential suspect‘s ability to challenge the 

legality of a police search, a right which is explicitly 

denied where the provisions include clauses immunizing 

the police from civil or criminal liability for their 

actions. 

The anti-terrorism laws of Tanzania, Mauritius, and 

Gambia all include provisions that grant police a range 

of powers that can be exercised without a warrant in 

cases of urgency, where an officer above a certain rank 

determines that applying for a warrant would cause a 

delay prejudicial to public safety or public order. In such 

cases, the police are empowered to enter and search 

premises, search any persons or vehicles therein, seize 

property, and detain or arrest individuals.
60

 Similar to 
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 Gambia’s Anti-Terrorism Act, 2002, as amended by the 
Anti-Terrorism Amendment Act, 2008, 
https://www.unodc.org/tldb/showDocument.do?documentU
id=2488 (accessed June 13, 2012), art. 57. Mauritius’ 
Prevention of Terrorism Act, No. 2 of 2002,  
https://www.unodc.org/tldb/pdf/Mauritius_Prevention_of_T
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these laws, another example can be observed in 

Hungary, where the Counter-Terrorism Centre was 

created, known by its Hungarian acronym TEK, 

established in September 2010. This counterterrorism 

force was granted powers to engage in secret 

surveillance, searches, and data collection without a 

judicial warrant.
61

  

Apart from unwarranted arrests, many anti-terrorism 

laws also permit random police searches of persons and 

their property. This potentially challenges the 

fundamental right to privacy, which has been interpreted 

to include the right to be free from arbitrary interference 

even if that interference is otherwise authorized by law, 

as well as a disproportionate effect on minorities by 

sanctioning racial profiling by the police and other law 

enforcement agencies.  

In Russia, Federal Law No. 35 on Counteracting 

Terrorism of 2006—enacted in the context of the on-

going conflict with Islamist militant groups in the North 

Caucasus—vastly expanded the concept of a 

―counterterrorism operations regime‖ as part of its 

efforts to quash insurgency groups in the region.
62
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2010. See Hungarian Interior Ministry Constitutional 
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2012). 
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 Russia’s Federal Law No. 35-FZ on Counteracting Terrorism 
(2006), which replaced the 1998 Law on Fighting Terrorism, 
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During counterterrorism operations, security services 

and law enforcement may conduct warrantless document 

checks and personal searches and impose limits on the 

free movement of people and vehicles.
63

 It does not 

specify preconditions that must exist for launching a 

counterterrorism operation, and only stipulates that a 

―counterterrorism operation is conducted to repress a 

terrorist attack if there is no way to do so by other 

means.‖
64

 The law gives local security services the right 

to launch counterterrorism operations in their respective 

territories and exclusive rights and responsibility to 

determine the targets, timing, scope, and subjects of the 

operations, and provides for large-scale use of military 

forces in counterterrorism operations.  

When it comes to expanded surveillance powers, Italy‘s 

2005 anti-terrorism law enhances pre-existing powers of 

the intelligence services to conduct surveillance through 

the use of preventive wiretaps. Article 4 of the 

legislation allows such services to conduct wiretaps if a 

public prosecutor of an appeals court authorizes them as 

―indispensable‖ to gain information for the prevention of 

terrorism or subversive activities.
65

  

                                                                                     
id=7494 (accessed June 6, 2012), art. 11. See also Human 
Rights Watch, As if They Fell From the Sky, p. 28. 
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 For more details on the use of the counterterrorism law 
and other violations in Chechnya, see Human Rights Watch, 
As If They Fell from the Sky, 2008, 
http://www.hrw.org/ru/node/62157/section/7, Chapter 5. 
64

 Russia’s Federal Law No. 35-FZ on Counteracting Terrorism 
(2006), art.12.1. 
65

 Italy’s Urgent Measures to Combat International Terrorism 
(Misure urgenti per il contrasto del terrorismo 
internazionale),No. 144, 2005, 
https://www.unodc.org/tldb/showDocument.do?documentU
id=3078 (accessed June 18, 2012), art. 4. For a more detailed 
outline of these provisions see Vania Patanè, “Recent Italian 
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Journal of International Criminal Justice, vol. 4, no. 5, 2006, 
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While, Malaysia‘s Criminal Procedure Code 

(Amendment) Act of 2004 empowers the public 

prosecutor to authorize the police to intercept mail or 

telephone calls, enter any premises and install a device 

for the interception of communications, or require a 

communications service provider to intercept a 

communication. And Indonesia‘s 2002 anti-terrorism 

law grants the police broad powers to intercept mail and 

packages delivered by post and other means, or to 

intercept phone communications for up to a year, in 

cases where a magistrate has ordered an investigation.
66

 

Furthermore, the broad expansion of police powers also 

includes their ability of police officers to seize property 

without a warrant and question suspects without regular 

due process protections during the course of terrorism 

investigations. 

In the United Kingdom, the Counter-Terrorism Act, 

2008, expands police powers to question individuals 

after charges have been filed. A judge may authorize the 

police to question an accused for a period of 48 hours, 

according to a set of broadly defined criteria: that it is 

―necessary in the interests of justice,‖ that the police 

investigation is being conducted ―diligently and 

expeditiously,‖ and that the questioning will not 

―interfere unduly with the preparation of the person‘s 

defence.‖
67

 The law also permits further 48-hour periods 
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 Malaysia’s Criminal Procedure Code (Amendment) Act, 
2004, 
http://www.parlimen.gov.my/files/billindex/pdf/2004/DR162
004E%281%29.pdf (accessed May 10, 2012), art. 106c. 
67

 UK Counter-Terrorism Act, 2008, 
http://www.legislation.gov.uk/ukpga/2008/28 (accessed May 
10, 2012), sec. 22. See also Human Rights Watch, Briefing on 
the Counter-Terrorism Bill 2008, July 2008, 
http://www.hrw.org/reports/2008/07/01/briefing-counter-
terrorism-bill-2008. For useful discussion of post-charge 
questioning in the UK, see Clive Walker, “Post-Charge 
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of questioning if authorized by a judge, as well as 

adverse inferences to be drawn at trial from an accused‘s 

failure to answer police questions. The adverse 

inferences to be drawn from a suspect‘s silence violates 

the rights to remain silent and against self-incrimination. 

On the other hand, Australia‘s Crimes Act, as amended 

in 2005, allows authorized categories of police officers 

to demand the production of documents thought on 

reasonable grounds to be relevant to the investigation of 

a serious terrorism offense, without the prior 

authorization of a judge. The law makes it an offense to 

not comply with such a request by the police.
68

 

As the Commonwealth Human Rights Initiative (CHRI) 

warned in 2007, ―[counterterrorism] laws, based on 

police discretion, reduce the potential for oversight by 

courts and other accountability bodies, thereby creating 

an environment favorable to police misconduct and 

human rights abuses.‖
69

 This abuse has resulted from 

enhancing the ability of law enforcement agencies to act 

without judicial approval, reduce the threshold for the 

grounds of reasonable suspicion or probable cause 

ordinarily required to justify police interference and 

other expansion of executive authority, while violating 

important fundamental and inalienable rights such as the 

right to liberty and dignity, right to privacy,  right to fair 

trial and due process, the freedom from self-

incrimination, freedom of movement and from torture 

and the presumption of innocence. More dangerously the 

                                                                                     
Questioning of Suspects,” Criminal Law Review, 2008, p. 509-
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68

 Australia’s Crimes Act 1914, secs. 3ZQN and 3ZQS, as 
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Out Rights: The impact of anti-terrorism laws on policing,” 
2007, 
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groups most likely to be targeted and stripped of these 

rights are minorities and vulnerable groups. 

 

Extending Pre-Charge Police Custody 

There are more than 40 countries that have extended the 

period during which a terrorism suspect may be detained 

by the police prior to being brought before a judge or 

charged with a crime. And although the extensions vary 

largely from country to country, ranging from a couple 

of hours to couple of weeks, there are several countries 

that have extended the Pre-Charge Detention period to a 

month or longer. 

For example, amendments passed in 2008 to India‘s 

counterterrorism law allow a judge to double pre-charge 

detention from the 90 days allowed under the Indian 

criminal code to 180 days upon a vaguely defined 

special request from a prosecutor. The law allows the 

suspect to remain in police custody for up to 30 days of 

that period, which is the double of the 15-day maximum 

period allowed under the Indian criminal code.
70

 

Even more extremely perhaps is the case in Lebanon, 

where an amendment to article 108 of the Code of 

Criminal Procedure adds terrorism to the list of crimes 

for which there is no time limit on pre-charge detention. 

Article 108 already allowed such detention of suspects in 

cases involving ―homicide, felonies involving drugs and 

endangerment of state security, felonies entailing 
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 See sec. 43D of India’s Unlawful Activities (Prevention) Act 
(UAPA), which modifies sec. 167 of the Indian Code of 
Criminal Procedure. These amendments were passed 
following the November 2008 attacks in Mumbai and are 
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extreme danger,‖ and for persons convicted of a previous 

crime.
71

 

In addition to increasing the duration of permissible 

detention, several countries have increased the length of 

time a person may be held without judicial authorization 

or review of the reasons for detention, such as Israel, 

where a 2006 law on criminal procedures for Israeli 

detainees suspected of security offenses extends the 

maximum detention period without being presented to a 

judge from two to four days.
72

 Additionally, Palestinian 

residents of the West Bank and Gaza are subject to other 

laws and military orders, and may be detained without 

judicial authorization for up to eight days under military 
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 Lebanese Code of Criminal Procedure, as amended by the 
Act of June 26, 2010, 
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orders, and for up to 14 days without judicial review 

under the 2002 Unlawful Combatants Law.
73

 

It goes without saying that such prolonged detention 

without charge, particularly when coupled with 

restrictions on detainees‘ ability to challenge that 

detention in court, creates conditions conducive to 

torture and other ill-treatment that will go unnoticed by 

the courts and unsanctioned by law. And this is 

particularly violates the right to liberty granted by the 

International Covenant on Civil and Political Rights 

(ICCPR), which states that anyone arrested or detained 

for a criminal offense ―shall be brought promptly before 

a judge or other officer authorized by law to exercise 

judicial power.‖
74

 Furthermore, anyone deprived of his 
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 ICCPR, art. 9(3). The Human Rights Council held in Kelly v. 
Jamaica that the complainant “was detained for some five 
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officer entitled to decide on the lawfulness of his detention. 
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article 9, paragraph 3, that anyone arrested on a criminal 
charge shall be brought ‘promptly’ before a judge or other 
officer authorized by law to exercise judicial power.” Paul 



36 

liberty by arrest or detention has the right to ―take 

proceedings before a court, in order that that court may 

decide without delay on the lawfulness of his detention 

and order his release if the detention is not lawful.‖
75

  

 

Incommunicado Detention 

―Incommunicado detention‖ means that the detainee 

cannot communicate with anyone other than his or her 

captors and perhaps his co-detainees. At least a dozen 

anti-terrorism laws around the world permit or 

encourage incommunicado detention during pre-charge 

custody, restricting detainees‘ right to receive visits by 

legal counsel, family members, and other interested third 

parties, while more than two dozen anti-terrorism laws 

specifically limit suspects‘ ability to meet with a lawyer. 

For instance, in Mauritius, a 2002 anti-terrorism law 

provides that persons arrested on suspicion of terrorist 

offenses may be held in police custody for up to 36 

hours and that a superintendent of police may order that 

detainees be denied access to anyone other than ―a police 

officer not below the rank of Inspector, or a Government 

Medical Officer.‖ The order requires only that the officer 

has reasonable grounds to believe that access to other 

persons will lead to interference with evidence, lead to 

the alerting of other suspects, or hinder the search and 

seizure of terrorist property.
76
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Similarly in China, under revisions made in 2012 the 

Criminal Procedure Law, authorities may detain suspects 

in detention for up to six months at a location 

determined by the police in cases involving terrorism, 

state security, or serious instances of corruption. The 

revisions require law enforcement authorities to notify 

relatives or counsel within 24 hours of a detention; 

however, police are not required to disclose where or 

why the authorities are holding the detainee.
77

 

And in Israel, the 1996 law on criminal procedures for 

Israeli detainees suspected of security offenses extended 

the time period during which a detainee can be barred 

from contacting counsel to a total of 21 days.
78

 Israel‘s 

2002 Unlawful Combatants Law, as amended, also 

allows Palestinian detainees to be denied access to 

lawyers for up to 21 days.
79

 Further, Israeli military 

authorities may issue ―prevention orders‖ barring 

Palestinian detainees‘ access to lawyers for purposes of 
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interrogation for up to 90 days, with renewals if 

authorities deem them necessary.
80

 

Several countries have also passed laws in the wake of 

September 11 permitting the police to delay notifying 

family members and other third parties—in addition to 

lawyers—that an individual is being held and to 

otherwise restrict or deny their communications with or 

access to interested third parties. Expanded provisions 

for incommunicado detention in Spain, for example, 

nullify the right of persons detained to have a family 

member or other third party notified of the fact of 

detention and the place where they are being held. 

Moreover, the right to receive visitors and otherwise 

correspond with a religious minister, relative, or other 

interested party who might advise the detainee is also 

rescinded in terrorism cases.
81

 

The correlation between incommunicado detention and 

the use of torture has long been recognized. The UN 

Committee Against Torture has stated that even where 

incommunicado detention does not involve the complete 

isolation of a detainee, ―the incommunicado regime, 

regardless of the legal safeguards for its application, 

facilitates the commission of acts of torture and ill-
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treatment.‖
82

 While, the UN Human Rights Committee 

recommends that states enact provisions against 

incommunicado detention.
83

 The International 

Convention for the Protection of All Persons from 

Enforced Disappearance, which went into effect in 2010 

and has been ratified by 58 states, bars incommunicado 

detention.
84

 

 

Restricting Rights to Challenge Detention 

Some countries have gone to the extent of enacting 

provisions in their ant-terrorism legislation that restrict 

the rights of detainees to learn the basis for their 

detention or to participate in court procedures related to 

their cases prior to trial. Such restrictions are tantamount 

to violating detainees‘ right to challenge the basis for 

their detention, a right provided under international 

law.
85

 Example, Turkey‘s Anti-Terror Law, revised in 
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2006, allows for a partial or total restriction of the right 

of a suspect and the defense lawyer to access the case 

file and the evidence against a suspect on the grounds 

that the criminal investigation may be endangered.
86

 

Another example is Israel, where provisions of a 2006 

criminal procedure legislation - applicable to detainees 

suspected of security offenses – allows a judge in some 

cases to order the detention of a detainee for up to 20 

days in a hearing where the detainee is not present.
87

 

Moreover, under Israel‘s 2002 Unlawful Combatants 

Law, a person does not have the right to be present when 

the ―incarceration order‖ is granted, although the order 

must ―be brought to the attention of the prisoner at the 

earliest possible date.‖
88

 And court hearings to authorize 

continued detention are conducted in camera (not in 

public), while allowing the court to rely on secret 

evidence not provided to the detainee or defense counsel 

if the court ―is convinced that disclosure of the evidence 

… is likely to harm State security or public security.‖
89

 

 

Reducing Police Accountability  

Another feature of anti-terrorism legislation has been to 

reduce the accountability of law enforcement agencies to 

allow them greater control and flexibility, all for the 
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supposed good a more efficient agency. This is in the 

form of legislative provisions that protect or even 

explicitly immunize members of the police or other 

security forces from civil or criminal liability for serious 

violations of human rights, by precluding court 

challenges to any action taken by the police in 

furtherance of the law 

In Antigua and Barbuda, a 2005 anti-terrorism 

legislation contains a provision that prevents any civil or 

criminal legal proceedings against the police 

commissioner or the director of the Office of National 

Drug and Money Laundering Control Policy for 

exercising their powers to seize property they suspect to 

be connected to the commission of a terrorist offense.
90

 

Likewise in Uganda, a 2002 law contains a provision 

under which ―no police officer or other public officer or 

person assisting such an officer is liable to any civil 

proceedings for anything done by him or her, acting in 

good faith, in the exercise of any function conferred on 

that officer under this Act.‖
91

 

Also, in Sri Lanka, a 2006 regulation include a provision 

providing immunity to any public servant or other 

person ―specifically authorized by the Government of Sri 

Lanka to take action‖ under the laws, ―provided that 
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such person has acted in good faith and in the discharge 

of his official duties.‖
92

 

Such provisions subvert the rule of law and run contrary 

to the right to an effective remedy under international 

law, which requires states to ensure that individuals 

whose rights are violated have the means to legal 

recourse. Additionally, these laws may have the effect of 

condoning abuses by the security forces and as such may 

affect state compliance with other international 

obligations, such as the prohibition on torture and other 

ill-treatment and infringements on the right to privacy.  

 

Military and Other Special Courts 

According to the UN Human Rights Committee, ―Trials 

of civilians by military or special courts should be 

exceptional
93

, i.e. limited to cases where the State party 

can show that resorting to such trials is necessary and 

justified by objective and serious reasons, and where 

with regard to the specific class of individuals and 

offences at issue the regular civilian courts are unable to 

undertake the trials‖.
94

 

Yet, some countries have established special anti-

terrorism courts, tribunals and other judicial forums, that 

do not meet the international standards for independence 
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and impartiality and/or that restrict guaranteed 

procedural rights of defendants. In other cases, anti-

terrorism courts that were established years earlier, are 

now resuming operation, with unprecedented powers, 

following the attacks of September 11 or large-scale 

attacks by armed groups in the country in question. As of 

2012, according to the Human Rights Watch, at least 

four countries had granted military courts jurisdiction 

over terrorism prosecutions, while at least three dozen 

allowed the use in regular courts of special procedures 

for terrorism suspects—many of which also violate 

international law, such as shifting the burden of proof to 

the defendant for certain offenses. 

Russia, in 2009, amended the country‘s penal code to 

end jury trials for terrorism or treason suspects and gave 

prosecutors broader investigative authority in such cases. 

The provisions ordered terrorism suspects to be tried 

instead by three-judge panels. Russia‘s Constitutional 

Court in 2010 rejected arguments that the amendments 

violated Russia‘s Constitution, which guarantees the 

right to trial by jury and bars passage of laws that 

abrogate or derogate from human rights, ruling that jury 

trials only apply to cases involving the death penalty.
95

 

In Saudi Arabia, terrorism suspects are tried by a 

Specialized Criminal Court whose existence the 

authorities revealed in 2008 without publication of any 

authorizing law. The court‘s decisions are subject to 

executive approval; for example, the minister of interior, 
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but not the court, can release a convicted prisoner 

serving a sentence (as well as a pre-trial detainee).
96

  

The special court is empowered to hear witnesses and 

experts without the presence of the accused or their 

lawyer, who only receive a notice of the contents of what 

was said without revealing the identity of the expert, 

making it difficult to challenge the veracity or validity of 

the testimony. It can conduct trials in absentia, and those 

who are convicted are only granted the right of appeal, 

not of retrial, if apprehended. 

A Human Rights Watch investigation found that the 

special court is increasingly used to try peaceful 

dissidents and human rights activists on politically 

motivated charges in proceedings that violate the right to 

a fair trial.
97

 In April 2012, for example, the court 

sentenced a rights activist and a political dissident to 

prison for peacefully questioning abuse of government 

power. The charges against the rights activist and the 

dissident do not allege that they used or incited violence. 

In India, a counterterrorism amendment passed in 2008 

directs special courts to presume the guilt of an accused 

in two circumstances without a showing of criminal 

intent. The first is if arms, explosives, or other specified 

substances were recovered from the accused and there is 

reason to believe they or similar items were used to 

commit an offense under the Unlawful Activities 

(Prevention) Act. The second is in cases where 

fingerprints or other ―definitive evidence‖ suggesting 

involvement were found at the site or on anything used 

in the commission of the offense. In such cases, the 

burden of proof is placed on the accused to prove their 

innocence. This measure undermines India‘s 
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constitutionally guaranteed right to a fair trial and 

creates enormous risks of wrongful prosecution, 

particularly given the record of the Indian police in 

fabricating evidence.
98

 

 

Death Penalty 

It is no surprise that Anti-terrorism laws prescribe 

tougher penalties for terrorism-related offenses than do 

ordinary criminal laws for the same underlying acts. 

According to the Human Rights Watch, as of 2012, more 

than 120 countries had enacted laws with heightened 

penalties for terrorism-related acts since September 11. 

United Nations Security Council Resolution 1373 called 

for those responsible for perpetrating or supporting 

terrorist acts to be prosecuted by terrorism-specific 

domestic laws and regulations for which ―the 

punishment duly reflects the seriousness of such terrorist 

acts.‖
99

 This should be contrasted with the Second 

Optional Protocol to the International Covenant on Civil 

and Political Rights (ICCPR), which aims at the 

abolition of the death penalty within the borders of 

member states as a side agreement to the ICCPR, though 
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Article 2.1 allows parties to make a reservation allowing 

execution "in time of war pursuant to a conviction for a 

most serious crime of a military nature committed during 

wartime". As of November 2017, the Optional Protocol 

had 85 states parties.  

Almost 54 countries have retained the death penalty, of 

which at least 30 countries include capital punishment as 

a sentence for certain terrorist acts. These include 

Bahrain, China, Ethiopia, India, Indonesia, Iraq, 

Morocco, Pakistan, Qatar, Somalia, Syria, the United 

Arab Emirates, and the United States. The list also 

includes Arab countries with laws based on Sharia, or 

Islamic law. Terrorist crimes in Saudi Arabia, for 

example, are considered crimes of hiraba; these crimes 

are said to warrant the highest penalties set out in the 

Quran, including the death penalty.
100

 

In March, 2012, Belarus executed two men convicted on 

terrorism-related charges for a deadly bombing the 

previous year, ignoring a request from the UN Human 

Rights Committee to stay the execution until the 

committee considered one suspect‘s petition that his 

conviction was based on an unfair trial and a forced 

confession. In November 2011 a Belarus court convicted 

Uladzislau Kavalyou and Dzmitry Kanavalau of carrying 

out an attack on the Minsk metro in April, 2011, that 

killed 15 people and wounded hundreds. Kanavalau was 

found guilty of committing terrorist attacks and 

producing explosives. Kavalyou was found guilty of 

assisting him and failing to inform the authorities. Both 

were sentenced to death.
101
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While in some countries capital punishment may only be 

imposed when an act of terrorism results in a person‘s 

death, in more than a dozen others it is prescribed as a 

penalty for crimes that do not result or threaten death or 

serious injury. In Indonesia, for example, a 2002 anti-

terrorism regulation established the death penalty as a 

possible sentence for acts of terrorism including those 

that do not cause death or serious injury. For example, 

the death penalty may be used to punish the act of 

transporting or hiding a firearm or ―other dangerous 

material,‖ if the material is transported or hidden with 

the intent of committing a terrorist act. Incitement to 

terrorism is also punishable by death or by life 

imprisonment.
102

 

Similarly, the United Arab Emirates‘ 2004 anti-terrorism 

law allows the death penalty for anyone who is involved 

in the successful perpetration of a terrorist act, such as 

organizing or running a terrorist organization, inciting 

someone to commit a terrorist act that causes death, and 

hijacking a means of transport to commit a terrorist act 

that causes death. If the terrorist act in question is 

planned but not carried out successfully, the penalty is 

life imprisonment.
103

 

 

 

 

 

                                                                                     
must-release-bodies-convicts-executed-over-minsk-
metrobombing-2012-03-19 (accessed June 8, 2012). 
102

 Indonesia’s Government Regulation on Combating 
Criminal Acts of Terrorism, 2002, 
https://www.unodc.org/tldb/showDocument.do?documentU
id=2927&country=INS&language=ENG (accessed May 7, 
2012), secs. 6, 9, 14. 
103

 UAE’s Decree by Federal Law No. 1 of 2004 on Combating 
Terrorism Offences, 
https://www.unodc.org/tldb/showDocument.do?documentU
id=6397 (accessed May 18, 2012), arts. 3, 6, 9, 14-16. 



48 

Preventive Detention and “Control Orders” 

International human rights law permits administrative 

detention only under narrow circumstances.
104

 However, 

countries often use administrative detention for matters 

that fall squarely within the application of existing 

criminal law, with the intent of avoiding the scrutiny of 

an independent and qualified justice system. Or they use 

such laws to deprive individuals of fundamental 

freedoms—such as the rights to association, expression 

and peaceful assembly—protected under international 

law. As such, administrative detention subverts the rule 

of law by granting executive officials powers that should 

properly be the domain of the judiciary. More than a 

dozen countries have initiated or expanded the use of 

administrative (or preventive) detention or restrictions 

on suspects‘ activities as part of their anti-terrorism 

efforts.  

Administrative detention laws may limit detention to a 

few days or effectively allow indefinite detention. Since 
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the September 11 attacks, the United States has asserted 

wartime powers in the US Constitution and domestic 

laws to indefinitely detain several hundred terrorism 

suspects without charge and in many cases without 

judicial review. 

The venue of these atrocities is the Guantanamo Bay 

detention camp, a military prison setup on a US Naval 

Base in Cube, which was established by President 

George W. Bush's administration in 200, following the 

September 11 attacks.  

In March 2009 the government asserted in court filings 

that a resolution passed by Congress immediately after 

the September 11 attacks was the legal basis for 

detaining thousands of detainees without charge at 

Guantanamo Bay as well as in Bagram, Afghanistan, and 

elsewhere.
105

 The resolution, the 2001 Authorization for 

Use of Military Force (AUMF), allowed the president to 

use military force against persons responsible for the 

September 11 attacks or anyone who harbored those 

responsible.
106

 

Although President Barack Obama, promised that he 

would close it, and was able to reduce the number of 

inmates from 245 to 41 with most former detainees 

being freed and transferred to other countries, he was 

met with strong bipartisan opposition that resulted in the 

Congress passing laws to prohibit detainees from 

Guantanamo being imprisoned in the U.S. This was 

followed by President Donald Trump signed an 

executive order in January 2018, to keep the prison camp 

open indefinitely. As of May 1, 2018, 40 detainees 

                                                 
105

 “US: Prolonged Indefinite Detention Violates International 
Law,” Human Rights Watch news release, January 24, 2011, 
http://www.hrw.org/news/2011/01/24/us-prolonged-
indefinite-detention-violates-international-law. 
106

 US Authorization for Use of Military Force, P.L. 107-40; 50 
U.S.C. 1541 note, http://www.gpo.gov/fdsys/pkg/PLAW-
107publ40/pdf/PLAW-107publ40.pdf (accessed June 6, 2012). 



50 

remain at Guantanamo Bay, according to the Federal 

government of the United States. 

Following the attacks of September 11, 2001, Bosnia 

and Herzegovina came under pressure from the United 

States and other governments to clamp down on former 

foreign fighters with alleged links to terrorist groups, 

such as by stripping naturalized Bosnians of their 

citizenship. In 2008 Bosnia passed a law permitting 

indefinite detention of foreign terrorism suspects without 

charge, even when the authorities are not taking active 

steps to remove them from the country. The six suspects 

detained under that law include Imad al-Husin, who 

remains behind bars in defiance of a court ruling and 

who has never seen nor been able to contest the evidence 

that led the Bosnian authorities to conclude that he is a 

threat to national security.
107

 

Singapore‘s Internal Security Act (The Internal Security 

Act was passed in 1960 in Malaysia; Singapore retained 

the law after separating from Malaysia in 1963) allows 

the indefinite detention of anyone deemed a threat to 

national security. A number of suspected members of the 

Islamist militant group Jemaah Islamiyah are currently 

held under the law.
108

  

Like Singapore, Israel‘s Incarceration of Unlawful 

Combatants Law (amended with further restrictions in 

2008) allows for the indefinite administrative detention 

of Palestinians from the occupied territories if there is 

―reasonable cause to believe‖ that the individual ―has 
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participated either directly or indirectly in hostile acts 

against the State of Israel or is a member of a force‖ that 

perpetrates such acts. A person so detained may be held 

initially for up to 14 days prior to judicial review. The 

law states that such a person ―shall be regarded as 

someone whose release will harm state security as long 

as the hostilities of that force against the State of Israel 

have not ended, as long as the contrary has not been 

proved.‖ The law further states that the defense 

minister‘s determination that the hostilities of the force 

against Israel are ongoing ―shall serve as evidence in any 

legal proceeding, unless the contrary is proved.‖ In 

practice, Israel has enforced the Unlawful Combatants 

Law against Palestinians from the Gaza Strip.
109

 

Legislation in Australia and Canada established special 

mechanisms known as ―control orders‖ or ―security 

certificates‖ that have allowed detention or extreme 

limitations on designated suspects‘ movements, 

communications, or livelihoods with the aim of 

preventing future terrorist activity. In many cases, the 

provisions violate fundamental rights such as freedom of 

movement, association, and expression and the right to 

privacy and family life. Although the harshest provisions 

in have been replaced following court challenges, the 

revised regimes remain overly restrictive. 

In Australia, for instance, control orders include 

prohibitions and restrictions on freedom of movement, 

including the use of a tracking device; communicating or 

associating with specified people; using specified 
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technologies such as the internet; possessing specified 

substances; and engaging in specified activities 

including those involved in one‘s occupation.
110

 

Australia‘s Human Rights Law Centre has expressed 

concern that the process for obtaining a control order is 

based on secret information; is subject only to a civil 

standard of proof; and lacks transparency, due process, 

and regular review.
111

 

While, in Canada, the Immigration and Refugee 

Protection Act of 2001 allowed authorities to issue 

―security certificates‖ authorizing the prolonged 

detention or deportation of non-citizens without charge 

or trial, based on evidence the state could withhold from 

detainees and their lawyers.
112

 The certificates were 

issued on ―reasonable grounds‖—a lower standard of 

proof than used in criminal law—and allowed the state 
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to withhold evidence from detainees and their lawyers. 

Among other sweeping provisions, a non-citizen could 

be subjected to a security certificate for alleged 

membership in a terrorist group even though 

membership alone was not a crime in Canada under the 

2001 Anti-Terrorism Act. The authorities used the 

security certificates to detain six Muslim men for months 

or years without charge starting in 2001.
113

 Canada 

revised its security certificate regime in 2008 after the 

Supreme Court found that the use of secret evidence that 

was not subject to adversarial challenge was 

unconstitutional.
114

  

Administrative detention and control orders entail the 

deprivation of liberty by the executive with no intent to 

prosecute the individual through the criminal justice 

system. In theory, detainees are not deprived of their 

liberty as punishment for past acts but in order to prevent 

future unlawful acts. Consequently, administrative 

detention results in the detention or restriction on 

movements of persons—sometimes indefinitely—

without charging them with a criminal offense or 

bringing them to trial. 

 

In Pakistan 

It is difficult to remember when Pakistan was not in 

internal turmoil and conflict. Sure, the 9/11 terrorist 

attack has impacted Pakistan like any other nation, but it 

may very well be argued that Pakistan‘s battle with 
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religious extremism and terrorism began a couple of 

decades before that, during the Soviet–Afghan War. In 

either case, Pakistan remains a distinct case when it 

comes to analyzing anti-terrorism legislation around to 

the world for a few important reasons. 

Firstly, the historical imbalance in civil-military 

relationships - primarily evidenced by the fact that for 

almost half its age Pakistan was remained in dictatorial 

rule – means that there has been a historic overreliance 

and dependence on the military to be the guardians of 

Pakistan‘s internal security. This has resulted in weak 

law enforcement institutes like the Police, resulting in 

the inevitable entrusting of executive authority in the 

wake of terrorist threats and attacks to the military.  

Secondly, Pakistan‘s stake in the war on terror, post 

9/11, became more integral than other states because of 

the role it played back during the Soviet–Afghan War in 

training the mujahidin for US to fight against the 

Russians. The process employed in radicalizing these 

groups was ultimately reverse engineered decades later, 

contributing to – if not leading to - the formation of the 

Al-Qaeda; ironic. This coupled with the fact that 

Pakistan neighboured the second edition to yet another 

war in Afghanistan, the War on Afghanistan (USA‘s 

response to 9/11), meant that the already porous border 

with Afghanistan (because of the previous war) would 

end up collaterally damaging tribal areas on Pakistan‘s 

western borders, fuelling religious extremism amongst 

the victims of such atrocities. This is evidenced by the 

fact that a total of 35,000 Pakistanis have been killed 

between 11 September 2001 and May 2011, in terrorist 

attacks, while the government of Pakistan estimates the 

direct and indirect economic costs of terrorism from 

2000–2010 to be a total of $68 billion.  

Thirdly, and perhaps most significantly, the 2014 

Peshawar school massacre – like the 9/11 attack did in 

the US – has catalysed a sporadic surge in the 

development of Pakistan‘s anti-terrorism legislation. On 
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16 December, 2014, six gunmen affiliated with the 

Tehrik-i-Taliban (TTP), a terrorist outfit, conducted a 

terrorist attack on the Army Public School in the north-

western Pakistani city of Peshawar, by entering the 

school and opening fire on school staff and children, 

killing 149 people including 132 school children, 

ranging between eight and eighteen years of age. 

Although, this attack was classified as a response to on-

going military operations against terrorist networks, the 

sheer emotional shock of the entire nation mandated and 

necessitated an even bigger response on Pakistan‘s war 

on terror. The result was the National Action Plan, a 

combination of legislative and executive actions that 

would form the bedrock of Pakistan‘s counterterrorism 

strategy. 

For these three reasons, it is important to investigate 

Pakistan independently when analyzing the factors that 

influence enactments and implementation of anti-

terrorism legislation. 

 

Anti-terrorism Legislative Regime 

In a country with so many breakages in democratic rule, 

strangely Pakistan‘s legislative landscape has not 

suffered as much as one would think – especially 

because of the ability of dictators to pass Ordinances 

from time to time. However, since 2008, Pakistan‘s 

parliament has maintained democratic character and 

been thus able to effectively legislate on anti-terrorism 

legislation when required. This process remains 

collaborative though with the judiciary playing a pivotal 

rule, as it has all around the globe, by passing judgments 

on various instances regarding the compatibility of such 

legislative measures with constitutionally protected 

freedoms and rights.   

Pakistan‘s anti-terrorism legislative regime primarily 

comprises of four key pieces of legislation; the Anti-

Terrorism Act, 1997 (which although promulgated 
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before the 9/11 terrorist attack, has seen many legislative 

amendments since then and as a part of the National 

Action Plan after the 2014 Peshawar School Massacre), 

the Protection of Pakistan Act, 2014, (which although 

lapsed in July, 2017, is still important because there are 

parliamentary discussions regarding promulgating it), 

the Pakistan Army Act, 1952 (more specifically the 2015 

legislative and constitutional amendment that allows for 

the creation of military courts for terrorism related 

offences) and the Actions (In Aid Of Civil Power) 

Regulations, 2011 (which applies to the Federally and 

Provincially Administrated Tribal Areas where ongoing 

military operations against terrorism are still underway).  

During 2015 and 2016, Pakistan had theoretically three 

separate tiers of courts to try terrorism suspects; the 

Anti-Terrorism Courts under the Anti-Terrorism Act, 

1997 (ATA ‘97), the Special Courts under the Protection 

of Pakistan Act, 2014 (PPA ‘14) (although these never 

were operationalized), and the Military Courts under the 

Pakistan Army Act, 1952 (PAA ‘52) (trying only a 

fraction of the suspected terrorists).  

Other legislations that play a pivotal role in conjunction 

with anti-terrorism laws are the Code of Criminal 

Procedure, 1898 (CrPC) (which contains the procedural 

law, responsible for ensuring the protection of the 

fundamental right to fair trial and due process, that 

governs any type of criminal trial and has thus been 

reproduced in different anti-terrorism legislations – 

albeit to varying and arbitrary degrees), the Pakistan 

Penal Code, 1860 (PPC) (which contains a complete list 

of all criminal offences, including those committed as a 

part of terrorism, and thus heavily contribute to the 

definitional sections of most anti-terrorism legislation) 

and most importantly, the Constitution of the Islamic 

Republic of Pakistan, 1973 (which enshrines the right to 

life and liberty in Article 9, the right of safeguards from 

arrest and detention in Article 10, the right to fair trial 

and due process in Article 10A, while also containing 
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the exception to Article 8‘s requirement of absolute 

consistency with fundamental rights in the form of Part 1 

of Schedule 1 which allows the derogation of rights 

required for passage of anti-terrorism legislation). 

Since the historical background and motivation behind 

each of the four anti-terrorism legislations varies, along 

with the human right concerns some of the provisions 

raise, it is worthwhile to examine each of them 

independently. 

 

The Anti-Terrorism Act, 1997: Our sole hope for 

change 

As early as 1975, when Prime Minister Zulfiqar Ali 

Bhutto enacted the Suppression of Terrorism Activities 

(Special Courts) Act, there was an understanding and 

acceptance of having Special Courts for terrorism 

offences. Then the Nawaz Sharif government in the early 

1990s introduced the Terrorist-Affected Areas (Special 

Courts) Ordinance of 1990 and the Terrorist-Affected 

Areas (Special Courts) Act 1992. Despite these 

enactments, by the mid-1990s, the violence in Punjab 

and Sindh, especially targeted killings and assassinations 

rooted in sectarian and ethnic violence in Karachi, had 

only increased. When the legal framework failed to 

ensure convictions of those arrested, there was 

increasing pressure on the Nawaz Sharif government to 

enhance the powers of the Police and investigating 

agencies, while also allowing for the deployment of 

Armed Forces and Civil Armed Forces in terrorism 

affected areas in a formal law enforcement role. This 

eventually resulted in legislature enacting Pakistan‘s first 

anti-terrorism legislation in 1997, the Anti-Terrorism 

Act. 

The ATA of 1997 is very different from the ATA of 

today, with almost 18 legislative amendments since its 

enactment. However, one cannot mistake these 

amendments as an act of self-correction since several 
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provisions of the ATA raise human right concerns. And 

the amendments are responsible, if anything, as they 

have made the already draconian act even more 

draconian.  

Perhaps the most obvious criticism of the legislation has 

to do with the broad and vague nature of the definition of 

―terrorism‖, as is most often the case. After multiple 

amendments, the final product is a Section 6 that 

contains 28 subsections and paragraphs. Apart from 

several subsections that are too broad and susceptible to 

state exploitation, one major problem concerns the way 

one of the mens rea (intention) [6(1)(b) and (c)] elements 

is drafted. According to the Act, the conditions for its 

fulfilment are that if the perpetrators purpose or 

motivation was the attacking of civilians, including 

damaging property by ransacking, looting, arson or by 

any other means, government officials, installations, 

security forces or law enforcement agencies‖. This 

should clearly have been part of the actus reus (action) 

element [Section 6(2)], because it leads to the making 

certain offences in ATA strict liability offences which 

can be committed without any specific intention to 

commit terror as long as the intent to carry out any type 

of attack is present. 

An additional issue with the definitional section has to 

do with the judicial interpretation of Section 6. Judges 

have overtime interpreted terrorism on two different 

ways; either based on the 'mens rea' based approach‘ or 

based on the 'action based' approach. The former looks at 

whether an act was committed with the aim or intention 

to spread terror or intimidate and overawe the 

Government, etc.. While the latter looks at the impact of 

the particular act committed regardless of the 

perpetrators aim or intent. This consequently ends up 

impacting the purview of the types of crimes 

prosecutable significantly. Supreme Court judgments 

supporting both these approaches exist and there is little 

clarity on the matter. A recent Supreme Court judgment 
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has offered some encouragement by preferring the 'mens 

rea based' approach⁹. This is a departure from several 

previous judgments backing the 'action based' approach. 

However, the problem of uncertainty will likely persist 

unless the legislature clears the matter. One may blame 

the poor draftsmanship of the legislature for this. But 

that is irrelevant since the consequences for potential 

victims of such interpretations won‘t change. 

Other concerns with the ATA relate to Section 7 which 

makes the death penalty available for all acts deemed as 

terrorism related offences, Section 5 which grants law 

enforcement agencies ―shoot to kill‖ powers with very 

loosely worded and highly subjective stipulations, 

Section 39 and Section 5(3) which concerns indemnity 

provisions and impunity of law enforcement personnel 

by providing them immunity from prosecution, Section 

5(2)(ii) which allows the arrest without warrants, Section 

21E which grants a remand up to a maximum of 90 days 

and preventive detention for a period of 12 months, 

Section 11EE which allows proscription of persons 

(similar to control orders) that can severely limit an 

individual‘s freedom of movement and association, 

Section 21D which makes several offences non-bailable, 

Section 19 which provides for expedited procedures in 

violation of fair trial and due process standards and 

Section 21H which allows the conditional admissibility 

of a confession before a police officer. 

Anti-Terrorism Courts, under ATA, try almost all 

terrorism suspects today. However, its performance has 

been a critical area of concern, with some arguing that it 

lacks the ability to effectively convict terrorism suspects. 

From 2008 to June 2014, conviction rates by the ACT, 

across Pakistan stood at 23%. Of the 7,565 decided 

cases, only 1,733 convictions were secured. These 

statistics do not represent the disparities in conviction 

rates amongst the different provinces though. 

Balochistan has a conviction rate of 88% (51 convictions 

out of 58 cases), while Khyber Pakhtunkhwa has the 
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lowest rate of 7.2% or 169 convictions out of a total 

2,317 decided cases, and Punjab and Sindh have rates of 

27.7% and 28.8% respectively. This widely held concern 

is reflective of the degree of misprioritization human 

rights concerns suffer since an obsession with securing 

convictions is what often leads to a dangerous pattern of 

systemic human right abuses against alleged suspects. 

And surely enough, this perceived inefficiency of Anti-

terrorism Courts is what paved the way for the eventual 

enactments of subsequent anti-terrorism legislations.  

 

The Protection of Pakistan Act, 2014: An 

unnecessary step 

It is very difficult to rationalize the need which 

accompanied the enactment of the Protection of Pakistan 

Act, 2014. The perceived inadequacies of the ATA had a 

lot to do with it but the legislature could easily have 

made amendments to it. Yet, in 2014, the legislature 

ended up promulgating the highly controversial 

Protection of Pakistan Act, after several initial criticism 

and drafting challenges, with a sunset clause limiting its 

life to 2 years, which is the amount of time the 

parliament sought to re-evaluate and reform the ATA – a 

claim they were not able to live up to. The popular 

theory suggests the passage of the Act was purely for 

strategic reasons, to evade the Supreme Court‘s 

Judgment in Muhabat Shah
115

, which concerned the 

alleged unauthorized removal of 35 people from an 

internment center in Malakand by the armed forces. 

When the army was only able to produce 7 out of the 35 

people despite several court orders, it is said that the 

Parliament assisted the military by passing the PPA 

which allowed for the secret unacknowledged detention 

as well as non-disclosure in ―specific‖ situations, 

something the Court had -  prior to the enactment - 

expressly held was illegal. 
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The Act was challenged in the Supreme Court of 

Pakistan for its draconian nature and blatant 

incompatibility with the fundamental rights of citizens. 

However, the Supreme Court of Pakistan, in the summer 

of 2015, declared it to be constitutional. 

Provisions of the PPA give rise to a whole host of 

potential human rights violations. Section 3 provides 

security forces with unparalleled power to use force in 

order to prevent the commission of a scheduled offence 

including lethal and ―shoot to kill‖ powers in certain 

situations. While, Section 3(2)(c) authorizes the arbitrary 

interference by providing authority to law enforcement 

agencies to enter and search premised without a warrant, 

in violation of the fundamental right to privacy. Section 

6 apart from violating the right to liberty by virtue of 

allowing preventive detention without adequate 

safeguards, goes a step further by retrospectively 

authorizing previous arbitrary or unauthorized detentions 

carried out before the Act. Section 9 of the Act 

authorizes unacknowledged and secret detention and in 

certain situations as well as the non-disclosure of the 

grounds for detention. Section 10 permits the exclusion 

of the public from hearings on the grounds of public 

safety on the prosecution's application. This is contrary 

to Article 14 of ICCPR which lays down, ―everyone 

shall be entitled to a fair and a public hearing by a 

competent, independent and impartial tribunal 

established by law. Sections 15 and Section 5(5) of the 

Act effectively reverse the burden of proof on the person 

accused, supposedly in an attempt to increase 

convictions, which is inconsistent with the presumption 

of innocence and a severe derogation from the 

procedural safeguards afforded to defendants. Section 20 

provides immunity to law enforcement agencies from 

prosecution for actions carried out in good faith during 

the performance of duties. 

A cursory reading of the legislation makes it evident that 

most legislative provisions are a mere duplication of 
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those contained in the ATA, meaning additionally the 

raise similar human rights concerns. And those that 

aren‘t, end up going overboard in their infringement of 

rights and arbitrary conference of executive authority. 

Needless to say, this legislation was unnecessary.  

And although, the Act has lapsed, a discussion on it 

remains paramount given the supposed intentions of the 

legislature to re-promulgate it for another two years. 

 

The Pakistan Army Act, 1952: A response to the 

2014 Peshawar School Massacre 

If one buys the argument that the PPA was passed 

because of the lack of convictions by Anti-Terrorism 

Courts, then the establishment of military courts by 

amendments to Pakistani Army Act, 1952, following the 

2014 Peshawar School Massacre, was definitely what 

ended up better achieving that initial objective. This 

argument is dubious already since the special courts 

provided under the PPA never actually operationalized, 

paying more heed to the protection of the military‘s 

actions argument. Military courts were established as a 

part of the National Action Plan in order to allow for the 

swift prosecution and punishment of the perpetrators of 

the carnage in Peshawar as well as the terrorists captured 

during military operations against terrorist outfits.  

A lot went into realizing this. A temporary amendment 

(the 21
st
 Amendment) to the Constitution, the most 

sacred and important legislative document,  by way of a 

sunset clause allowed the military courts (already 

established under the PAA for conducting court martial 

proceedings of military personnel) to now try civilians 

on terror charges. The obvious benefit of military 

proceedings helped achieved the speedy justice the 

lawmakers intended. In addition, Pakistan also lifted the 

moratorium on executions it had placed back in 2008 in 

order to allow this court to punish terrorists.  
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The human rights concerns raised by the existence of 

military courts are pretty self-explanatory. The judges 

are part of the executive branch of the State and continue 

to be subjected to military command, which violates the 

right to fair trial and due process by not allowing the 

matter to be adjudicated by an impartial, unbiased 

adjudicator. The right to appeal to civilian courts is also 

not available, while the right to a public hearing is not 

guaranteed. Additionally, a duly reasoned, written 

judgment, including evidence and legal reasoning is 

denied. Court procedure, selection of cases, location and 

timings of the trial and all details of the offences are all 

kept secret.  And the death penalty as a punishment 

violates the inalienable right to life. 

When the amendment was challenged
116

 was 

unconstitutional in 2015, in the Supreme Court, 

primarily because of the usurpation of judicial 

independence by forming a parallel jurisdiction to 

existing the existing court system as well as being in 

contravention of the right to fair trial and due process 

granted by Article 10A of the Constitution, it was 

ultimately held that to be constitutional.  

Since the 21st Amendment passed in January 2015, 

military courts have sentenced 274 'terrorists'; 161 have 

been sentenced to death while 113 have been imprisoned 

and twelve civilians have already been executed after 

secret trials. As per a former officer of the army's judge 

advocate general (JAG) branch, there were over six 

thousand suspects detained at different internment 

centers. It is unlikely, however, that all these detainees 

will be brought before the Military Courts.  

In 2017, after the sun set on the 21
st
 Amendment, the 

Parliament decided that it needed to extend its life by 

another two years, by passing the 23
rd

 Amendment to the 
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Constitution. This means that military courts will remain 

operational till 2019.  

 

The Actions (In Aid Of Civil Power) Regulations, 

2011: An aid for the military or fuel for future 

fires? 

In June 2011, the Government of Pakistan issued two 

identical regulations, one for the Federally Administered 

Tribal Areas (FATA) and one for the Provincially 

Administered Tribal Areas (PATA) known as the 

Actions (in Aid of Civil Power) Regulations (AACPR). 

The AACPR were issued as notifications pursuant to 

Article 245(1) of the Constitution of Pakistan, which 

requires the Armed Forces, under direction from the 

Federal Government, to defend the State against external 

aggression or threat of war, and act in aid of civil power 

when called upon to do so in conjunction with 

established law. The nature and intensity of the military 

operations, between 2007 and 2009, in both FATA and 

PATA, had necessitated the need for more 

comprehensive guidelines for governing military 

operations.   

The AACPR suffers from a lot of legal loopholes, 

deliberately created, which allow for the exploitation by 

the armed forces of the authority that has been conferred 

on them for the purposes of conducting and continuing 

their military operations in the region. For instance, 

Chapter 3, which regulates the conduct of armed action, 

authorizes the use of arms and ammunition (i.e. 

�rearms, weapons and air strikes) to achieve 

―necessary‖ objectives. The overall vagueness of this 

section suggests significant scope for misuse and abuse 

of force in an armed action. Additionally, the AACPR 

contains a fairly broad indemnity clause for the benefit 

of the armed forces.  

Chapter 5, on the other hand, explicitly establishes the 

power to intern individuals during any authorized action 
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in aid of civil power. The grounds upon which a person 

may be interned under the AACPR are non-specific and 

any person, for example, that ―may obstruct actions in 

aid of civil power in any manner whatsoever‖ may be 

deprived of his liberty. The interning powers of the 

AACPR also extend beyond the defined area. Any 

person beyond the area in which the action in aid of civil 

power is conducted that is suspected of having 

committed acts or having a nexus with actions for which 

internment is authorize

Though it is not explicit within the text of the AACPR, 

the implication of this provision is that any person 

within Pakistan may be interned in FATA or PATA if 

they are suspected of the above.  

Chapter 7 criminalizes several offences directly and also 

indirectly through reference, in Schedule III, to other 

related laws. It is an offence, for example, to challenge 

or to be suspected of challenging the authority and writ 

of the Federal or Provincial Government, or to attempt to 

assert unlawful control over any territory in Pakistan or 

to resort to acts of waging of war against the State. The 

punishment for this and the other crimes provided for 

range from death or imprisonment for life to up to ten 

years of imprisonment or, alternatively, the punishment 

provided in the respective law listed in Schedule III. 

While it appears that the primary purpose of AACPR is 

to facilitate the military operations being carried out by 

the armed forces in the region, it is highly likely that the 

abuse of these powers may very likely fuel the future fire 

in the hearts of the victims of such abuse and convert 

them into terrorists.  

 

Factors impacting enactment and 

implementation 

Now that the varying types of human rights concerns 

most frequently raised by anti-terrorism legislation have 

been addressed, globally and domestically, it is easier to 
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discern some of the important, recurring factors which 

play a significant role in impacting the process of 

legislative enactive and executive implementation. Note, 

while the factors which cause terrorism and its spread 

would understandably be an integral part of these 

processes, the severely complex nature of the issue 

means that it would not be discussed here in detail 

because of the amount of analysis it requires.  

 

Status of the judicial process prior to reforms 

Often times, anti-terrorism legislation is enacted in order 

to either create special courts to try terrorists or to bring 

about reforms to the existing judicial process. The main 

aim in either scenario is to have speedy and swift 

dispensation of justice. This need usually emerges from 

the status of the court system prior to any reforms. A 

huge load of cases, infrastructural handicaps, slow and 

ineffective filing systems, these may all contribute to the 

inability of courts to take on the extra pressure of trying 

terrorists.  

On the contrary, it may be possible that the court system 

is perfectly capable of taking on the logistical burden of 

these cases, yet the procedural guarantees afforded to 

defendants in the criminal justice process hinders the 

capacity of the judicial system to allow prosecutors 

successful convictions. This, therefore, results in the 

creation of a judicial system that has severe departures 

from such guarantees, for example biased evidentiary 

burdens and admissibility rules, more of inquisitorial 

than adversarial proceedings, in camera judicial 

proceedings closed off to the public, no juries, 

undisclosed trial location and time, incommunicado 

detentions, withholding of detailed judgments, 

restrictions on sharing of evidence, reversal of burden of 

proof standards. Etc. Therefore, this factor is almost 

always likely to give rise to severe human rights 

concerns. 
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Status of the law enforcement agencies prior to 

reforms 

Similar to the judicial process, one of the most recurring 

themes of most antiterrorism legislation incorporates an 

expansion of executive powers for law enforcement 

agencies. This is motivated by the belief that such 

agencies should have additional tools at their disposable 

to combat the threat of terrorism. However, this need 

doesn‘t arise if the law enforcement agencies prior to 

any reforms are capable and strong enough to utilize 

their already allocated powers and resources to prevent 

acts of terrorism. This means the weak nature of law 

enforcement agencies which hinders their ability to fight 

terrorism is reformed to allow them more executive 

discretion. 

Some of the reason why law enforcement agencies may 

not be efficient enough may have to do with the 

comparative power of terrorist outfits and their 

networks, the lack of resources and infrastructure 

required to strengthen such institutes for example 

through improved weapons and surveillance tools or 

training or lack of numbers, procedural hurdles in 

indicting suspects and making investigations such as 

warrants, evidentiary requirements, rules for obtaining 

confessions or limitations on the use of force. Etc.  

 

Challenges in the drafting process 

As can be observed above, the first problem in most anti-

terrorism legislations pertains to definitional issues. 

These can be largely attributed to the inherent challenges 

involved in the legislative process of drafting bills. This 

is a long and tedious process, stretched over a long 

period of time, with multiple reviews and amendments. 

And this is the case for normal legislation. When one 

takes into account the political pressure to enact anti-

terrorism legislation as soon as possible, it becomes very 

likely that parliamentarians leave nothing to chance and 
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end up drafting terms otherwise too complex as vague 

and broad as possible.  

Even more importantly, when it comes to the issue of 

defining terrorism, the academic and jurisprudential 

disputes to date perfectly illustrate that this is a highly 

contentious matter to legislate on. This makes it difficult 

to expect politicians to end up with a concrete definition.  

 

Making legislative exceptions and avoiding 

inconsistencies  

Derogation is the name of the game when it comes to 

antiterrorism legislation. And this requires Parliament to 

legislatively design provisions which may go against the 

protections and rights conferred by other important 

pieces of legislation, such as the Constitution. The 

language of these acts frequently have a substantial 

impact on the way anti-terrorism legislation is enacted, 

primarily because of the need to create provisos, make 

exceptions or even constitutional amendments to ensure 

the language of the new legislation doesn‘t fail because 

of any legislative inconsistency.  

 

Pre-emption and Prevention  

The enactment and implementation of most anti-

terrorism legislation is geared towards achieving the 

aims of pre-emption and prevention. Pre-emption of 

what are the likely situations that are likely to be 

conductive influences in the occurrence of terrorist 

attacks; Prevention of those conductive influences by 

adopting measures which impose restrictions, curtail 

freedoms and expand executive power. The problem 

however is that this ends up making most provision 

incompatible with human rights as they are required to 

rebut the presumption of innocence.  
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Delegation of discretion  

Because terrorism is a menace which law enforcement 

agencies are entrusted to fight on behalf of everyone 

within a state, they understandably are granted a lot of 

levy in anti-terrorism legislation in the form of delegated 

discretion. It is impractical to enumerate all possible 

scenarios a law enforcement officer is likelier to 

confront. Therefore expansion of their functions, 

providing them the discretion to make reasonable 

exercise of their judgment and providing for immunity 

provisions (so they act without any pressure of being 

prosecuted) is only fair.  

 

Degree of Democracy 

The degree of democracy in a country has a direct 

correlation with the way the antiterrorism legislation is 

likely to be drafted and implemented. For instance, 

authoritarian regimes are likelier to draft such legislation 

in a way that maximizes their ability to suppress dissent, 

opposition, protesters and crack down on journalists (as 

observed above). Where the by some stroke of luck end 

up drafting a model piece of anti-terrorism legislation, 

the still end up severely exploiting the executive 

authority conferred upon them. This is one of the 

primary reasons that countries like Saudi Arabia, China 

and Turkey have such bad human rights records, while 

having very high rates of incarcerating racial and 

religious minorities as well as other vulnerable groups. 

 

Responding to the public outcry over terrorist 

attacks 

Events such as the 9/11 terrorist attacks and the 2014 

Peshawar School Massacre have the potentially of single 

handedly shaping a country‘s stance on anti-terrorism. 

This is primarily because the worst thing about terrorism 

is the indiscriminate method in which the sensibilities of 
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the entire citizenry are shaken to core because of the 

sheer terror that results in the barbaric loss of so many 

lives. Politicians and state functionaries are then left with 

the burden of formulating a response that resonates with 

the public outcry. This usually means that there is little 

to no criticism of such legislation or policies as being 

incompatible with human rights standards, because the 

political capital is spend to give the public the image that 

such an attack will never happen again. The draconian 

nature of such laws is often times also used to send a 

warning to terrorist outfits.  

 

Pressures of foreign policy 

When a state has an international reputation of either 

harboring or sponsoring terrorists, no matter how untrue 

it is in reality, the international community begins to 

pressurize it, through its foreign policy, to take harsh 

measures against such organizations. The best example 

of this can be illustrated by the USA‘s response to the 

9/11 terrorist attacks where it used its position to 

influence its allies to not only support its war on terror in 

Afghanistan and Iraq but also to pass anti-terrorism 

legislation in their own counties to prevent the threat 

from spreading.  

 

Human Rights Standards imposed by the UN 

The only factor which positively impacts the way 

antiterrorism legislation seeks compatibility with human 

rights concerns and upholds their protection is the 

standard imposed by multi-lateral organizations, 

primarily the United Nations through its various organs 

and entities responsible for the protection of human 

rights. The UN remains the sole and primary guardian of 

human rights around the world through its resolutions, 

covenants and other publications as well as regional 

enforcement mechanism which are responsible for 
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measuring adherence to such documents of international 

law.  

 

Judicial oversight over enactment and execution 

The judiciary is a very important cog in the way anti-

terrorism legislation operates. As evidenced above, they 

– by virtue of their function – enjoy the ability to make 

interpretations of broadly defined terms in such 

legislation, decide the permissibility of different actions 

and conclude whether the legislation is even 

constitutionally valid or not.  

 

Recommendations 

Although, it is possible to enlist model legislative 

provision that every anti-terrorism law should contain, 

or, to analyze each problematic provision in all the 

different anti-terrorism laws discussed in this paper (or 

at least some of them), such an exercise would be 

counterproductive. Despite identifying common 

denominators in the anti-terrorism legislations around 

the world, there remains a high degree of variedness, 

primarily because, as stated before, each country has its 

own realities. Consequently, the aim of the 

recommendations would be to provide constructive 

methods to draft antiterrorism legislation that is 

compatible with human rights law by way of advising 

national government. 

First of all, states should establish an expert commission 

to review domestic anti-terrorism legislation to ensure 

that the definitions of terrorist acts are narrowly crafted, 

covering only conduct that is ―genuinely of a terrorist 

nature,‖ as set out by the UN special rapporteur on 

human rights and counterterrorism. 

Secondly, states should direct the expert commission to 

assess whether existing anti-terrorism legislation is 

consistent with international human rights standards, 

with particular attention situations where the law 
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empowers the police and other security forces at the 

expense of human rights protections, that hinder or 

prevent the judiciary from safeguarding the rights of 

detainees, that facilitate the use of torture or other ill-

treatment, that deny basic trial rights, that expand 

reliance on detention without charge, that violate rights 

to basic liberties, such as freedom of expression or those 

that impose the death penalty. 

Thirdly, states should provide retrials in fair and 

impartial proceedings to all suspects who received unfair 

trials as a result of anti-terrorism laws that failed to meet 

international human rights standards. 

Fourthly, states should release all persons who were 

arbitrarily arrested under anti-terrorism laws for 

exercising their rights to freedom of expression, 

association, or peaceful assembly. 

Fifth of all, states should provide redress—including 

financial compensation, rehabilitation, and formal 

acceptance of state responsibility—to victims of abusive 

anti-terrorism measures. 

And finally, when drafting anti-terrorism legislation or 

revising existing legislation, states should solicit input 

from a wide range of civil society groups, including 

international organizations with relevant expertise. 

While these recommendations may seem very idealistic 

in nature, the protection of inalienable rights should not 

have to make any more compromises.  

The aforementioned recommendations equally apply to 

Pakistan. In addition, it is about time Pakistan lets the 

Protection of Pakistan Act, 2014, and the amendment 

regarding military courts lapse (or expressly repeals 

them) and starts revising the Anti-Terrorism Act, 1997, 

in light of the recommendations made above. With 

regards to the Actions (in Aid of Civil Power) 

Regulations, 2011, as long as there are on-going military 

operations in the region, it makes sense to have the law 
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in force, albeit with several amendments to make it 

compatible with international human rights standards.  
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HYPER NATIONALISM V. HUMAN RIGHTS 

By Moghees Uddin Khan
1
 

 

This paper aims to explore the relationship between 

hyper-nationalism and human rights by critically 

assessing the trends upon which hyper-nationalism 

and human rights law and practice have grown in 

recent years. The discussion will also include 

observations on state practice. The paper will 

conclude with an analysis of the future effectiveness 

of international human rights law with respect to the 

growth in elected governments with hyper-

nationalist agendas. 

 

HYPER NATIONALISM? 

For the purposes of this paper, hyper-nationalism 

may be defined as an extreme form of nationalism 

that perpetuates a belief in the superiority of one‘s 

country and/or a particular race or class of persons 

within that country, a belief that likely borders on 

xenophobia. Hyper-nationalism is a concept that 

politicians, elected officials and pundits find easy to 

manipulate.  

Nationalism, in and of itself, unites a country 

around common values to achieve a particular goal, 

collectively.
2
 This ―civic nationalism‖ has a 

calming effect – the nationalism Pakistani‘s feel for 

the Pakistan Cricket Team or Brazilians feeling for 

their football team when they play in the World 
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Cup. It could also be termed as healthy nationalism 

for a country. This type of nationalism comes in 

contrast with ―ethnic nationalism‖, which is 

aggressive and nostalgic and which draws on race 

or history to set the nation apart.
3
 It was ethnic 

nationalism that led to the world wars in the first 

half of the 20
th

 century. 
4
 It is also ―ethnic 

nationalism‖ that informs hyper-nationalist agendas. 

Many American presidents have endorsed civic 

nationalism, despite the relative geographic 

isolation of the country. During the campaign and 

thus far into the presidency of Donald Trump, he 

has cemented his hyper-nationalist stance through 

statements like ―Make America Great Again‖ and 

―America First‖, which suggests either a shift in 

sentiment of the American people or a deep-rooted 

ethnic nationalism that was awakened by President 

Trump.    

The current state of American hyper-nationalism as 

perpetuated by this administration has galvanized a 

section of the American population with a 

dangerous fervor. It is the same kind of nationalistic 

sentiment that invaded Germany through the 

support of Adolf Hitler prior to the Second World 

War. He was known for his oration skills and he 

injected so much hate against the Jewish population 

and eventually all those persons that were not 

classified as ‗desirable‘ that the rhetoric resulted in 

genocide. 

A similar shift was seen under Vladmir Putin‘s 

Russia and Xi Jinpeng‘s China. Recep Tayyip 

Erdogan turned away from the European Union and 
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from peace talks with the Kurdish minority, in favor 

of a strident, Islamic nationalism.
5
 In India, 

Narendra Modi remains outward looking and 

modernizing, but he has ties to radical ethnic-

nationalist Hindu groups that preach chauvinism 

and intolerance.
6
  

 

HUMAN RIGHTS 

The framework of human rights, as we know it 

today, was codified in the aftermath of World War 

II and through the establishment of the United 

Nations when the League of Nations failed to fulfill 

its objective. The Universal Declaration of Human 

rights first emphasized the principle of universality 

of human rights. As described by the United 

Nations, ―Human rights are rights inherent to all 

human beings, whatever our nationality, place of 

residence, sex, national or ethnic origin, colour, 

religion, language, or any other status. We are all 

equally entitled to our human rights without 

discrimination. These rights are all interrelated, 

interdependent and indivisible.‖
7
 

―Universal human rights are often expressed and 

guaranteed by law, in the forms of treaties, 

customary international law, general principles and 

other sources of international law. International 

human rights law lays down obligations of 

Governments to act in certain ways or to refrain 

from certain acts, in order to promote and protect 

                                                 
5
 Id.  

6
 Id.  

7
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https://www.ohchr.org/EN/Issues/Pages/WhatareHumanRig
hts.aspx  
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human rights and fundamental freedoms of 

individuals or groups.‖
8
 

The universal applicability of human rights is the 

foundation of international human rights law and it 

is reiterated numerous times in international human 

rights treaties, declarations and resolutions. In 1993 

the Vienna World Conference on Human Rights 

stated, ―it is the duty of States to promote and 

protect all human rights and fundamental freedoms, 

regardless of their political, economic and cultural 

systems.‖ 
9
 

All states have ratified at least one and 80% of the 

states have ratified four or more of the core human 

rights treaties. This suggests that states have 

consented to legally obligate themselves to abide by 

human rights and therefore, admit to there being 

universal rights.  

Article 1 of The Universal Declaration of Human 

Rights is as follows:  

 “All human beings are born free and equal 

in dignity and rights.”
10

 

 

HYPER NATIONALISM VS HUMAN RIGHTS  

Human rights, more often than not, take a backseat 

when national security is at stake. States seek to 

protect their national security by keeping an eye on 

individuals crossing their borders. Vulnerable 

populations that include migrants, asylum seekers 

and refugees often go through an especially 

rigorous procedure of checks.  

                                                 
8
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9
 Id.  

10
 Article 1, Universal Declaration of Human Rights.  



Human Rights Review Vol. VI      85 

 

Vulnerable populations around the world seem to be 

in limbo over the last two decades and especially 

now. This may be attributed to the growth of hyper-

nationalist political parties in states like the US and 

regions like the European Union. States have 

incorporated a hard liner stance on letting migrants 

and refugees inside their borders and are treating 

migrants, refugees and asylum seekers in a cruel 

and inhumane way.  

Hyper-nationalist sentiment has a trickle-down 

effect on countries with similar hurdles and such 

hard liner sentiment by the United States and other 

western democracies sets a bad moral precedent for 

others. Under the guise of national security, hyper-

nationalist governments seek to deviate from 

adhering to international human rights instruments 

in order to perpetuate what are often bigoted, racist 

and anti-immigrant agendas. 

Human rights instruments like the International 

Covenant of Civil and Political Rights (ICCPR), a 

core human rights treaty, provides states with 

exceptions to deviate from applying human rights 

law in certain limited situations, for example when 

national security is at stake. Article 21 of the 

ICCPR talks about the freedom of assembly and it 

states:  

 “The right of peaceful assembly shall be 

recognized. No restrictions may be placed on the 

exercise of this right other than those imposed in 

conformity with the law and which are necessary in 

a democratic society in the interests of national 

security or public safety, public order (ordre 

public), the protection of public health or morals or 
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the protection of the rights and freedoms of 

others.”
11

 

 

Events over the past few decades, an increase in 

mass domestic violence, looming economic crisis 

and a growing influx of migrants, refugees and 

asylum seekers from war torn states, have prompted 

states to take additional precautions when letting 

migrants enter their territories. Some took as many 

as they could while others could not take any at all. 

States have recently resorted to protecting their own 

by incorporating national security policies and 

nationalistic agendas. It is imperative to look at how 

country practice has changed over the years and 

what it is now. Looking at the refugee crisis in 

Pakistan during the Afghan war, the Mexican 

border control issue in the USA and mass 

movement of Syrian Refugees in Europe, especially 

Italy – that has in recent months taken a very strict 

stance – and lastly, Australia that has received 

thousands of refugees, we can see that many of 

these countries have miserably failed to give 

refugees their due rights.  

 

INTERNATIONAL PRACTICE BY STATES 

PAKISTAN  

After the War on Terror in 2001, Pakistan had an 

influx of refugees entering from Afghanistan. 

Roughly 1.45 million refugees remain in Pakistan, 

as the government is now voluntarily repatriating 
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them back to Afghanistan.
12

 Since 2002, Pakistan 

has successfully repatriated more than 3 million 

refugees but many of them have returned to 

Pakistan because of the on-going war in 

Afghanistan.  

Pakistan did not become a full party to the 1951 

Refugee Convention. This is in part because the 

Convention would put the government under 

additional pressure to provide for a refugee 

population it was already ill-equipped and under-

funded to handle. Pakistan has developed and 

updated a refugee policy regularly and the most 

recent one seeks to repatriate as many refugees as 

possible. Pakistan has catered to the Afghan 

refugees for more than a decade and it is a constant 

government objective to repatriate Afghan nationals 

as soon as possible.  

Despite the fact that the United Nations High 

Commission for Refugees has praised Pakistan for 

its efforts in catering to the refugees, Pakistan‘s 

leadership constantly reinforced that under the 

burden of this population, Pakistan suffers 

economically and in its national security. The 

Afghan population is often associated with 

increased criminal activity as well as terrorism. 

 

UNITED STATES OF AMERICA 

Donald Trump is the first American president who 

barely pays any lip service to issues of human 

rights.
13

 In his recent visits to countries like 

                                                 
12

 Pakistan worlds largest host of refugees, The Express 
Tribune, April 16, 2018  
13

 Human rights are largely irrelevant to the Trump doctrine, 
Dominic Tierney, The Atlantic, November 14, 2017. 
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Vietnam and the Philippines, he applauded their 

cooperation on the economic front, yet failed to talk 

about their human rights issues.
14

 It seems like 

Washington is selective in its outrage: fixating on 

the sins of its enemies, and forgiving the failings of 

its friends.
15

American ideals are all for human 

rights, yet they have failed time and time again 

when it comes to applying them to Mexican 

immigrants or even Muslims visiting their 

homeland. The Muslim Ban was one of the first 

hyper-nationalistic agenda items adopted by Trump, 

which is now upheld in the Supreme Court.  

Under his hyper-nationalistic policies, he is 

selectively applying ―universal‖ human rights 

principles to Americans, that too Christian 

Americans, or even to Christians in the Middle East 

who share the same values he does. This selective 

application of human rights reflects that of Putin‘s 

policies, to only apply human rights to Russian 

speaking people in neighbouring countries.
16

    

One of his disastrous America First policies was to 

separate children from their parents who were 

trying to cross the border from Mexico into the U.S. 

Videos of detention centers went viral where 

children were seen crying and weeping for their 

parents after separation. Human right advocates and 

the world in general demanded action be taken 

against such policies.  

The Obama administration was also known for 

detaining immigrants but the children were only 

separated when the parents went to court to plead 

their case. After immense pressure, Trump finally 
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succumbed to the pressure and ordered that children 

be reunited with their families. The process is slow 

but the initiation has started. Since Donald Trumps 

presidency, more than two thousand children were 

separated from their families.
17

  

 

ITALY  

Italy‘s new government took a stance against 

migrants entering into its borders and is further 

cracking down on migrant ships, coming from 

Libya, already at sea. Recently, a ship carrying 630 

migrants was turned away by Italy and was later 

rejected by Malta as well until Spain came to the 

rescue and offered them safe haven.
18

  

Another vessel containing 234 migrants was also 

turned away by Italy and Malta, which was later on 

rescued as well.
19

 Matteo Silvini, the Interior 

Minister of Italy issued a blunt rebuke, warning 

foreign charities to stop rescuing migrants from 

Libya, accusing them of ―causing trouble‖ and 

saying Italian ports ―are and will be closed to those 

who aid human traffickers.‖ His remarks came as 

Libya‘s coastguard said it had rescued nearly a 

1,000 people from boats in distress on Sunday, 

raising to 2,000 the number helped by the Libyans 

in just five days.
20

 

 

 

                                                 
17

 2000 children separated from parents in six weeks under 
Trump policy, Tom Dart, The Guardian, 16 June 2018.   
18

 Italy’s far right minister in Libya as migrants in Limbo at sea. 
Dawn, June 26 2018  
19
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20
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AUSTRALIA  

The detention of asylum seekers and refugees trying 

to enter Australia is complex. A small island some 

three hundred kilometres away from Australia is 

housing most of the asylum seekers and refugees 

that were caught by Australian authorities against 

international law principles.
21

 The authorities have 

chosen the island of Nauru to detain most of the 

asylum seekers and refugees.
22

 It is current 

government policy that no person who arrives in the 

country by boat seeking asylum is ever settled in 

Australia. Either they are sent to Nauru or Papa 

New Guinea‘s Manus Island, for offshore 

processing.
23

 In effect, people accused of no crime 

are warehoused in appalling conditions 

in arbitrary and indefinite detention. Dozens of 

countries, the United Nations, and rights groups 

including Amnesty International and Human Rights 

Watch, have documented and condemned the illegal 

detention.
24

 

Currently, there are 442 asylum seekers and 49 

children living in Nauru‘s ―regional processing 

center‖. 
25

The authorities on Nauru have refused to 

keep people in detention for more than five years.
26

 

The center is also carefully hidden- and foreign 

reporters are forbidden to enter the island. Refugees 

and asylum seekers have their communications 

closely monitored but still they speak out, in letters 

                                                 
21

 A short History of Nauru, Australia’s dumping ground for 
refugees, The Nauru Files, Ben Doherty, The Guardian, August 
9, 2016.   
22
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23

 Id.  
24
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25
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26
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and electronic messages, in shaky, hand-held phone 

videos – such as the horrific footage of Omid 

Masoumali who, in protest against the conditions 

under which he is held, doused himself in petrol and 

set himself alight, burning to death.
27

 The 

Australian government last year passed the 

Australian Border Force Act, which carries a prison 

sentence of up to two years for any staff member 

within offshore detention who makes an 

unauthorized disclosure – that is, speaks publically 

about conditions inside the camps.
28

 

 

DOES GROWING HYPER-NATIONALISM SIGNAL A 

THREAT TO HUMAN RIGHTS LAW & PRACTICE AS 

WE KNOW IT? 

The selective application of human rights is a 

growing trend in the world. The pressure of 

international law application does not threaten First 

World countries, while developing states are more 

susceptible. Since Donald Trump has taken a step 

backward by verbally disregarding human rights, 

other states seeking to subvert human rights 

requirements may soon follow suit.  

A year ago President Trump withdrew from the 

Paris Climate Change Agreement and very recently 

the United States, through Trump, removed itself 

from the United Nations Human Rights Council. 

These moves indicate a shift from issues of 

collective human rights and climate change policy-

making to hyper-nationalist prioritizing in which the 

needs of an individual state outweigh collective 

                                                 
27
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responsibility towards helping those most in need 

around the world.  

Withdrawing from the Paris Agreement undercuts 

the foundation of global climate governance and 

upsets the process of climate cooperation, and the 

impacts are manifold. 
29

 The withdrawal 

undermines the universality of the Paris Agreement 

and impairs states' confidence in climate 

cooperation; it aggravates the leadership deficit in 

addressing global climate issues and sets a bad 

precedent for international climate cooperation. 
30

The withdrawal reduces other countries' emission 

space and raises their emission costs, and refusal to 

contribute to climate aid makes it more difficult for 

developing countries to mitigate and adapt 

to climate change. 
31

  

The United Nations Human Rights Council was 

established in 2006 to promote and protect human 

rights around the world and investigate alleged 

human rights violations. The recent investigations 

have been on the human rights violations taking 

place on the Rohingya Muslims in Myanmar and 

recent violations in Syria.
32

 In May the Council 

voted to send a team to Gaza to investigate the 

killing Palestinian protestors by the Israeli army. 
33

 

The U.S. left the Council because of it selection of 

members and what it considers a disproportionate 

focus on allegations of human rights abuses  against 
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its ally, the state of Israel.
34

 The European Union 

has said the decision by the U.S. in leaving the 

Council "risks undermining the role of the US as a 

champion and supporter of democracy on the world 

stage,‖ while the reaction of human rights groups 

has mostly been negative.
35

 Ken Roth of the Human 

Rights watch wrote in his tweet, ―for the Trump 

administration, it's more important to defend Israel 

from criticism by the UN Human Rights Council 

than to defend human rights victims in Syria, North 

Korea, Myanmar and South Sudan," he also 

condemned the Trump administration‘s ―one 

dimensional human rights policy‖.
36

 

These steps taken by the U.S. are evidence of its 

continuous disregard towards international law, 

especially human rights.  

The countries mentioned above differ vastly in their 

political systems and their governments‘ over all 

human rights records. What these states are 

indicating is that efforts to rectify human rights 

abuses often face resistance in the form of popular 

nationalistic sentiment or the prioritization of 

national interests over addressing state 

responsibility for human rights violations. In each 

of the above countries stated, the claims of domestic 

non-interference, self-determination, and national 

interest prevailed above the pursuit of justice and 

prosecution of human rights violations.  

The character of nationalism can range from being 

emancipatory to predatory in character, while the 

concept of human rights is highly contested. 
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Therefore, nationalism and international human 

rights do not necessarily stand in opposition to one 

another, just like the relationship between 

nationalism and internationalism has been 

collaborative as well and hostile in nature.
37
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DESIGN, PURPOSE AND TERRORISM – 

A JUDICIAL QUAGMIRE 

By Isaam Bin Harris
1
 

o A and B are having lunch at a busy café where they 

have a heated quarrel – it must be heated for it to 

culminate in what it eventually does – that comes to 

a brief halt when members of the public separate 

the two. A then goes to his car, retrieves a rifle, 

returns to the café and opens fire at B, resulting in 

B‟s instant death. A is charged for committing qatl-

i-amd (murder) punishable under section 302 of the 

Pakistan Penal Code, 1860 (hereinafter „PPC‟) and 

for committing an act of terrorism punishable under 

section 7 of the Anti-Terrorism Act, 1997 

(hereinafter „ATA‟). He is therefore tried by an 

Anti-Terrorism Court (ATC) constituted under the 

ATA. During trial, in response to a court question 

pursuant to section 342 of the Code of Criminal 

Procedure, 1898 (hereinafter „Cr.PC‟), A states 

that he acted under „grave and sudden provocation‟ 

arising from B‟s use of offensive language about A 

and his family. The ATC convicts A of both offences. 

o T is the Governor of a Province who has recently 

made public speeches calling for the abolition of the 

offence of blasphemy, terming it a draconian piece 

of legislation. Q is a member of police serving as an 

official guard of T. One afternoon, when T is on his 

way home, Q uses his official weapon to open fire at 

T, riddling the latter‟s body with bullets and 

causing multiple injuries which result in T‟s death. 

Q is charged under section 302 of the PPC and 

                                                 
1
 The author is an advocate of the High Courts and a visiting 

lecturer at University College Lahore. 
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section 7 of the ATA. During trial, in his statement 

under section 342 of the Cr.PC, Q claims to have 

acted under „grave and sudden provocation‟ that 

started from what Q perceived to be T‟s own 

blasphemous conduct coupled with a stray inciting 

comment made by T moments before Q had decided 

to pull the trigger. Q further stated that he believed 

it was his religious duty to take T‟s life. The ATC 

convicts Q of both offences.
2
  

 

This essay is not a discussion about the morality of 

A‘s and Q‘s actions or their stated defences; nor is it 

a discussion about the procedural implications of A 

and Q being tried by an ATC rather than an 

ordinary court. The latter is a topic that deserves – 

and continues to receive – detailed attention and 

scrutiny, but its relevance for purposes of this essay 

is tangential. The core purpose of this essay is to 

attempt to rationalise why, in terms of Pakistani 

law, many readers would find Q‘s conviction as a 

murderer and terrorist unsurprising and inevitable, 

while A‘s conviction for terrorism would seem 

uncertain, unusual, and questionable either way. At 

the heart of the issue is the definition of terrorism 

laid down in section 6 of the ATA, the 

interpretation of which has produced chasms within 

the judiciary.  

In what follows, I will demonstrate that the 

jurisprudence surrounding the true interpretation of 

section 6 of the ATA is rife with conflicting rulings 

from different benches of the Supreme Court of 

Pakistan. An overview of these conflicting rulings 

                                                 
2
 For a more detailed exposition of this (non-fictional) factual 

scenario see Mumtaz Qadri v State, reported as PLD 2016 SC 
17 [3]. 
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will reveal two things: (i) that the conflict is deep-

rooted and thus incapable of being resolved; and (ii) 

that some rulings tread on problematic territory by 

discarding any semblance of a mens rea 

requirement and adopting what appears to be a strict 

liability test in classifying acts that fall within the 

definition of terrorism. I will then argue that the 

present state of the law not only tends to violate an 

individual‘s fundamental right to fair trial and due 

process under Article 10A of the Constitution of 

Pakistan, 1973 (hereinafter ‗the Constitution‘), but 

also undermines the rule of law insofar as the 

inconsistency renders it impossible for the state to 

comply with Article 4 of the Constitution, which 

commands that an individual be dealt with in 

accordance with law.  

 

TERRORISM – ‘I KNOW IT WHEN I SEE 

IT’? 

For a term that figures so often in modern 

conversations, it is regrettable that there are no 

signs of consensus amongst the public over what 

actions or types of action fall within the realm of 

terrorism. The word itself has more shades of 

meaning and a wider spectrum of connotations than 

most others. Laquer was probably right in 

concluding that attempts at laying down specific 

definitions of terrorism would never succeed ‗for 

the simple reason that there is not one but many 

different terrorisms‘.
3
 Disagreements in political 

discourse are, of course, welcome. But as Jeremy 

Waldron reminds us, a lack of consensus over the 

                                                 
3
 Walter Laquer, The New Terrorism – Fanaticism and the 

Arms of Mass Destruction (OUP 1999) 46. 
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definition of terrorism must not obscure the fact that 

definitional issues are still important, not least 

because addressing such issues allows legislators to 

distinguish ‗terrorist crimes from other crimes‘.
4
  

As far as criminal law is concerned, the importance 

of a clear definition of an offence – its actus reus 

and mens rea – cannot possibly be overstated. And 

while it is beyond the scope of this essay to do full 

justice to the incredible amount of literature on the 

meaning of terrorism, some point of reference is 

nevertheless necessary to fulfil my overall purpose, 

i.e. to test the efficacy of the definition adopted in 

section 6 of the ATA. To this end, it would perhaps 

be unforgivable to overlook the contribution of 

Alex Schmid. In his seminal work on the subject, 

Schmid considered over 250 academic, 

governmental and intergovernmental definitions of 

terrorism, and eventually proposed a 12-point 

definition which, he believed, could capture the 

‗core dimension‘ of terrorism as well as to serve an 

‗explanatory purpose‘.
5
 From a legal perspective, 3 

out of Schmid‘s 12 points may prove to be 

insightful: 

„1. Terrorism refers on the one hand to a doctrine 

about the presumed effectiveness of a special form 

or tactic of fear-generating, coercive political 

violence and, on the other hand, to a conspiratorial 

practice of calculated, demonstrative, direct violent 

action without legal or moral restraints, targeting 

mainly civilians and non-combatants, performed for 

                                                 
4
 Jeremy Waldron, ‘Terrorism and the Uses of Terror’, Journal 

of Ethics 8 (2004) 5, 6. 
5
 Alex P. Schmid, ‘The Definition of Terrorism’ in Alex P. 

Schmid (ed), The Routledge Handbook of Terrorism Research 
(Routledge 2011). 
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its propagandistic and psychological effects on 

various audiences and conflict parties… 

 

10. The immediate intent of acts of terrorism is to 

terrorize, intimidate, antagonize, disorientate, 

destabilize, coerce, compel, demoralize or provoke 

a target population or conflict party in the hope of 

achieving from the resulting insecurity a favourable 

power outcome, for example obtaining publicity, 

extorting ransom money, obtaining submission to 

terrorist demands and/or mobilizing or 

immobilizing sectors of the public. 

 

11. The motivations to engage in terrorism cover a 

broad range, including redress for alleged 

grievances, personal or vicarious revenge, 

collective punishment, revolution, national 

liberation and the promotion of diverse ideological, 

political, social, national or religious causes and 

objectives.‟
6
 

(emphasis original) 

 

The references to ‗intent‘ and ‗motivations‘ in 

Schmid‘s definitions are crucial for any person or 

body of persons seeking to criminalise terrorism as 

a distinct crime.
7
 As is the case with all stipulations 

of mens rea, difficult questions will arise. For 

                                                 
6
 ibid, 87. See also Alex Schmid, ‘Terrorism – The Definitional 

Problem’ 36 Case W. Res. J. Int'l L. 375 (2004). 
7
 Of course, Schmid was not purporting to lay down a legal 

definition of terrorism, nor for that matter was he claiming to 
propose ingredients for a stand-alone criminal offence of 
terrorism. Nevertheless, it may be possible for the ingredients 
of a criminal offence of terrorism to be extrapolated from 
Schmid’s definition.  
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instance, would it amount to terrorism if the effect 

of the accused‘s act is to ‗terrorize, intimidate, 

antagonize…‘, even though he had no intention or 

no capacity of intending to do so? Would the fact 

that the accused‘s actions were reasonably likely to 

have the effect of terrorizing, intimidating, 

antagonizing, etc. suffice to enable one to say that 

he intended to bring about those effects? 

Conversely, if the accused admits to have had the 

intention of terrorizing, intimidating, antagonizing, 

etc., but it is proved at trial that those effects were 

in fact not brought about, can a terrorism charge 

stand? These questions arise in the context of most 

(if not all) criminal offences; the mens rea standard 

is usually clarified through judicial interpretation. 

But it is not hard to see why clarity of the mens rea 

requirement in terrorism-related offences could 

prove to be hard to find, given how the actus reus 

and mens rea are likely to be intertwined in any 

legal framework that seeks to criminalise terrorism 

as a distinct offence. 

 

THE ‘DESIGN’ PROBLEM WITH SECTION 6 

OF THE ATA 

In the 21 years since its enactment, section 6 of the 

ATA has been amended 8 times. Originally, the 

provision purported to define a ‗terrorist act‘ which 

was punishable under section 7 of the Act. This 

phrase was eventually replaced by the word 

‗terrorism‘ as of 14.08.2001.
8
 While the major 

amendments brought about in section 6 have been 

tabulated in Appendix-1 and Appendix-2 at the end 

                                                 
8
 See the Anti-Terrorism (Amendment) Ordinance, 2001 

(Ordinance XXXIX of 2001). 
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of this essay, for present purposes attention need 

only be drawn to the wording of the provision as it 

stands today (as of 26.03.2013)
9
: 

‗6. Terrorism. 

(1)        In this Act, ―terrorism‖ means the use or 

threat of action where: 

(a)  the action falls within the meaning of 

subsection (2), and 

(b) the use or threat is designed to coerce and 

intimidate or overawe the Government or the public 

or a section of the public or community or sect or a 

foreign government or population or an 

international organization or create a sense of fear 

or insecurity in society; or 

(c)  the use or threat is made for the purpose of 

advancing a religious, sectarian or ethnic cause or 

intimidating and terrorizing the public, social 

sectors, media persons, business community or 

attacking the civilians, including damaging property 

by ransacking, looting, arson or by any other means, 

government officials, installations, security forces 

or law enforcement agencies: 

 

Provided that nothing herein contained shall apply 

to a democratic and religious rally or a peaceful 

demonstration in accordance with law.‘
10

 

Subsection (2) of section 6 lists a wide variety of 

actions that fall within the meaning of subsection 

(1)(a), including but not limited to actions that 

cause death, grievous damage to property, 

                                                 
9
 See the Anti-Terrorism (Amendment) Act, 2013 (Act XIII of 

2013) and the Anti-Terrorism (Second Amendment) Act, 2013 
(Act XX of 2013). 
10

 The Anti-Terrorism Act, 1997, section 6(1). 
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kidnapping for ransom, inciting hatred, etc.
11

 The 

scheme of the offence is such that if anyone uses or 

threats action listed in subsection (2) of section 6, 

his use or threat will fall within the meaning of 

terrorism if either one of the two conditions 

stipulated in clauses (b) and (c) ibid is satisfied. In 

other words, an action falling within subsection (2) 

of section 6 amounts to terrorism only if it is either 

designed ‗to coerce, intimidate or overawe….‘, or is 

made ‗for the purpose of advancing a religious, 

sectarian or ethnic cause…‘.
12

  

All actions listed in subsection (2) of section 6 of 

the ATA constitute independent cognisable offences 

under, inter alia, the PPC. The real spirit of the 

definition is therefore found in the requirements of 

clauses (b) and (c) of section 6(1) which, if 

satisfied, lead to an additional charge of terrorism 

punishable under section 7 of the Act. It is worth 

noting that the structure of this legal definition of 

terrorism is not unique to Pakistan. For instance, 

under the Terrorism Act 2000, the United Kingdom 

too has a structurally similar definition for terrorism 

insofar as that statute too lists certain uses or threats 

of action which, besides being independent 

cognisable crimes, amount to terrorism if certain 

other conditions are satisfied; the terminology used 

                                                 
11

 The Anti-Terrorism Act, 1997, section 6(2). 
12

 It is also worth noting that in terms of section 6(3) of the 
ATA, if the use or threat of action involves firearms, 
explosives or any other weapon, it amounts to terrorism 
regardless of whether section 6(1)(c) is satisfied or not. 
Additionally, in terms of section 6(3A) of the ATA, an action 
that violates any of the Conventions and Protocols listed in 
the Fifth Schedule or notified as such by the Government will 
also amount to terrorism under the Act, notwithstanding the 
provisions of section 6(1). See Appendix-2 for the full text of 
the provision. 
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in these conditions is in fact identical to and was 

perhaps adopted by Pakistan‘s ATA.
13

 There is 

nevertheless one crucial and often overlooked 

difference between the ATA of Pakistan and the 

Terrorism Act of the UK: clauses (b) and (c) of 

section 6(1) of the ATA are mutually exclusive 

since they are separated by the word ‗or‘, whereas 

the equivalent provisions in English law – clauses 

(b) and (c) of section 1 of the Terrorism Act 2000 – 

are cumulative since they are separated by the word 

‗and‘.
14

 Therefore despite their similarities, the legal 

definition of terrorism is significantly wider in 

Pakistan than it is in the UK. 

Let‘s go back to A‘s case. The only conceivable 

reason why A was charged with and convicted for 

terrorism is that his action, besides falling within 

subsection (2) of section 6, was either ‗designed‘ to 

coerce and intimidate or overawe the public in 

                                                 
13

 Terrorism Act 2000, section 1: “(1) In this Act "terrorism" 
means the use or threat of action where- 
(a) the action falls within subsection (2), 
(b) the use or threat is designed to influence the government 
or an international governmental organisation or to 
intimidate the public or a section of the public, and 
(c) the use or threat is made for the purpose of advancing a 
political, religious, racial or ideological cause. 
(2) Action falls within this subsection if it- 
(a) involves serious violence against a person, 
(b) involves serious damage to property, 
(c) endangers a person's life, other than that of the person 
committing the action, 
(d) creates a serious risk to the health or safety of the public 
or a section of the public, or 
(e) is designed seriously to interfere with or seriously to 
disrupt an electronic system. 
(3) The use or threat of action falling within subsection (2) 
which involves the use of firearms or explosives is terrorism 
whether or not subsection (1)(b) is satisfied.” 
14

 ibid.  



106 

terms of clause (b) of section 6(1), or was ‗made for 

the purpose‘ of intimidating and terrorizing the 

public in terms of clause (c) of section 6(1). It 

should be apparent by now that A could only have 

been brought within the ambit of terrorism by 

conferring an interpretation on the meaning of the 

words ‗design‘ or ‗purpose‘ that is wide enough to 

cover incidental or reasonably likely consequences 

of A‘s actions. This begs the further question of 

whether A‘s conviction requires the leading of 

evidence to establish that terror, fear, intimidation, 

etc. was in fact struck amongst those present at the 

café. Whether the width of such an interpretation is 

desirable or not is a different debate for a different 

time: my present point is that the interpretation 

conferred on section 6(1)(b) and (c) must, at all 

costs, be consistent. And, as I demonstrate below, it 

is here that the Supreme Court of Pakistan has 

regrettably failed to come up with a consistent 

standard, thereby weakening the rule of law and 

exposing the sanctity of an accused‘s right to fair 

trial and due process.  

 

THE SUPREME COURT’S TROUBLED 

INTERPRETATION OF SECTION 6 

This section recounts the jurisprudence developed 

by the Supreme Court over the course of the last 

two decades regarding the true meaning of terrorism 

under section 6 of the ATA. But reader discretion is 

strongly advised: what follows may be unpalatable 

for those who prefer certainty over flexibility and 

definitiveness over uncertainty, and highly 

dispiriting for those who believe that a criminal 

justice system must produce predictable outcomes. 
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A SMOOTH BEGINNING 

The first version of section 6 of the ATA that the 

Supreme Court was asked to interpret was when the 

provision defined a ‗terrorist act‘ (as opposed to 

‗terrorism‘) as follows: 

―A person is said to commit a terrorist act if he,  

(a)  in order to, or if the effect of his action will 

be to, strike terror or create a sense of fear and 

insecurity in the people, or any section of the people 

does any act or thing by using bombs, dynamite or 

other explosive or inflammable substances, or such 

fire-arms or other lethal weapons as may be 

notified, or poisons or noxious gases or chemicals, 

in such a manner as to cause, or be likely to cause, 

the death of or injury to any person or persons, or 

damage to, or destruction of, property on a large 

scale, or a widespread disruption of supplies of 

services essential to the life of the community, or 

threatens with the use of force public servants in 

order to prevent them from discharging their lawful 

duties: or 

(b)  commits a scheduled offence, the effect of 

which will be, or be likely to be, to strike terror, or 

create a sense of fear and insecurity in the people, 

or any section of the people, or to alienate any 

section of the people, or to adversely affect 

harmony among different sections of the people; or 

(c)  commits an act of gang rape, child 

molestation, or robbery coupled with rape as 

specified in the Schedule to the Act; or 

(d)  commits an act of vehicle snatching or 

lifting, damage to, or destruction of, State or private 
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property, random firing to create panic, charging 

bhatha or criminal trespass (illegal qabza).‖
15

 

Raheela Nasreen‘s case
16

 marks the beginning of 

the Supreme Court‘s long and difficult journey into 

the search for the true intent behind section 6 of the 

ATA. In that case a 2-Member Bench of the 

Supreme Court was of the view that the offence of 

‗terrorist act‘ stood established if the actions of the 

accused were ‗likely to strike terror or sense of fear 

and insecurity in the people‘ and that it was not 

necessary to prove that such terror or sense of fear 

and insecurity was in fact created.
17

 The case 

marked the beginning of the court‘s willingness to 

find that the offence of committing a terrorist act 

could be made out on the basis of ‗likely‘ 

consequences alone. It was thus held that Raheela 

Nasreen would be tried by an ATC because she had 

murdered her husband, a serving army officer, in 

connivance with his batman. The reasoning 

endorsed by the Supreme Court was that since a 

batman is a trusted person employed by an army 

officer, the factum of that batman murdering his 

master ‗in connivance with the master‘s wife‘ was 

likely to strike terror and a feeling of insecurity 

among army officers.
18

  

This line of reasoning and interpretive choice over 

the meaning of the erstwhile ‗terrorist act‘ under 

section 6 of the ATA (prior to its substitution by a 

new regime) was further developed by another 2-

Member Bench of the Supreme Court in Najam-un-

                                                 
15

 The Anti-Terrorism Act, 1997, section 6, as at 24.07.2000, 
as amended by Ordinance XXIX/2000. See also Appendix-1 
infra. 
16

 Raheela Nasreen v The State, 2002 SCMR 908. 
17

 ibid, [6]-[7]. 
18

 n15, [3]. 
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Nisa‘s case.
19

 The court held that the ATC was the 

right forum to try persons accused of gunning down 

seven people inside their residence because even if 

the incident itself was not noticed, its coverage in 

the print and electronic media was likely to ‗create 

terror and horror in the people or any section of the 

people‘.
20

 In Muhammad Mushtaq v Muhammad 

Ashiq
21

, a 3-Member Bench of the Supreme Court 

proceeded to lay down that the actual and potential 

psychological effect produced by the act in question 

had to be examined, along with the ‗cumulative fall-

out‘ of the incident.
22

 One of the more disputed 

findings of the court in this case was that even if the 

action stemmed from a personal enmity between the 

accused and the victims, a charge of terrorism could 

still be sustainable. The following observations in 

the judgment disclose the factors seemed to have 

influenced the court in arriving at this conclusion: 

‗…where a criminal act is designed to create a sense 

of fear or insecurity in the minds of the general 

public disturbing even tempo of life and tranquility 

of the society, the same may be treated to be a 

terrorist act. There may be just a few killings, 

random or targeted, resorted to with single 

mindedness of purpose. But nevertheless the impact 

                                                 
19

 Najam-un-Nisa v Judge, Special Court constituted under the 
ATA,1997, 2003 SCMR 1323. 
20

 n18, [3]. 
21

 Muhammad Mushtaq v. Muhammad Ashiq,PLD 2002 SC 
841. 
22

 These observations were followed and applied 
subsequently by two different 3-Member Benches in Abdul 
Ghafoor Bhatti v Muhammad Saleem reported as 2003 SCMR 
1934, [5] and in Muhammad Amjad’s case reported as PLD 
2003 SC 704, [37]. 
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of the same may be to terrorize thousands of people 

by creating a panic or fear in their mind.‘
23

 

Crucially, the court added that the matter was 

brought into the purview of the ATA because the 

incident in question had taken place in broad 

daylight and on a busy road with the use of 

Kalashnikovs.
24

 Presumably, this qualification was 

superfluous given that in Najam-un-Nisa‘s case 

(decided 2 months before Muhammad Mushtaq, 

though reported almost a year later) it was held 

(obiter) that even the reporting of such an incident 

in print or electronic media would be enough to 

strike terror so that the definitional criteria of 

section 6 would be met. At any rate, the point 

seemed to be settled in the judgment of a 3-Member 

Bench of the court passed in Muhammad Shafiq‘s 

case.
25

 After reiterating that actions would fall 

within the ambit of section 6 of the ATA even if 

they only had a tendency to create terror and spread 

panic, the court went on to hold that it was not 

necessary for the incident in question to have taken 

place in view of the general public; in other words, 

an unwitnessed act could come within the purview 

of the ATA if it was committed in a ‗barbaric and 

gruesome manner‘.
26

  

 

FIRST SIGNS OF TURBULENCE 

When section 6 of the ATA was substituted by a 

new definitional structure
27

, some problems of 

interpretation and differences in judicial opinion 

                                                 
23

 n20, [7]. 
24

 ibid, [8]. 
25

 State v Muhammad Shafiq, PLD 2003 SC 224. 
26

 n24, 227. 
27

 n9. See also Appendix-1 and Appendix-2 infra. 
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were expected. The seeds for this disagreement 

were sown when a Division Bench of the Lahore 

High Court held in Basharat Ali‘s case
28

 that the 

new definitional structure had brought about a 

conceptual modification insofar as terrorism now 

revolved around the phrases ‗designed to‘ in clause 

(b) and ‗purpose‘ in clause (c) of section 6(1). 

According to the court, these two phrases spelt out 

the requisite mens rea for the offence of terrorism, 

and the interpretation placed upon the provision as a 

whole was that the actual fear or terror struck was 

immaterial. What mattered instead was whether the 

accused had the motive (‗design‘ or ‗purpose‘) to 

strike such fear or terror.
29

 It was further held that if 

the fear or terror was merely a byproduct or 

unintended consequence of a private crime, the 

same would not fall within the ambit of terrorism 

and that previous judgments on the interpretation of 

the erstwhile ‗terrorist act‘ under the original 

section 6 may need to be revisited.
30

 

It was on the basis of an appeal against the Lahore 

High Court‘s judgment that a 3-Member Bench of 

the Supreme Court in Mirza Shaukat Baig v Shahid 

Jamil
31

 had its first in-depth engagement with the 

modern structure of section 6 of the ATA and its 

definition of ‗terrorism‘
32

. The court found itself 

unable to agree with the interpretation preferred by 

the Lahore High Court. Alas, the judgment, though 

                                                 
28

 Basharat Ali v Special Judge, ATC II, PLD 2004 Lahore 199. 
29

 ibid, [14]. 
30

 ibid. 
31

 Mirza Shaukat Baig v. Shahid Jamil, PLD 2005 SC 530. 
32

 As opposed to ‘terrorist act’ which the court was 
interpreting in 2002 and 2003; see Appendix-1 and Appendix-
2 infra for the difference in language. 
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detailed and thorough in most respects, was based 

on a weak and dangerous premise: 

‗The language as employed in the section is 

unambiguous, plain and simple which hardly 

requires any scholarly interpretation and is capable 

enough to meet all kinds of terrorism. It is an 

exhaustive section and does not revolve around the 

word ―designed to‖ as used in section 6(1)(b) of the 

Act or mens rea but the key word, in our opinion is 

―action‖ on the basis whereof it can be adjudged as 

to whether the alleged offence falls within the scope 

of section 6 of the Act or otherwise.‘
33

 

On this basis, the Supreme Court not only 

reaffirmed its earlier rulings by holding them to 

apply with equal force to the interpretation of the 

newly defined ‗terrorism‘, but also, in its attempt to 

downplay the significance of the phrase ‗designed 

to‘, the court arrived at an even more dangerous 

conclusion: that section 6 of the ATA does not 

disclose a mens rea requirement/ingredient at all. 

Instead, the court held that the words ‗designed to‘ 

were to be read as being synonymous with 

‗willfully, knowingly and deliberately‘, thereby 

choosing to tie the phrase to the act of the accused 

rather than extending it to his motive.
34

 It is worth 

reiterating here that despite my reservations 

regarding the doctrinal misgivings expressed by the 

Supreme Court qua the significance of mens rea, 

the purpose of this essay is not to assess whether the 

Lahore High Court or the Supreme Court offered a 

‗better‘ interpretation. Rather, the purpose is simply 

to assess whether the interpretation has been 

consistent or not. While the first major amendment 

                                                 
33

 n30, [6].  
34

 ibid, [15]-[21].  
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of section 6 of the ATA was initially suspected to 

generate some disagreements, the Lahore High 

Court‘s judgment and its uncharacteristically 

chastising reversal by the Supreme Court confirmed 

these suspicions. 

 

DEVIATIONS 

The first judgment where the Supreme Court 

attempted to alter its course was passed in 

Mohabbat Ali‘s case.
35

 Here a 2-Member Bench of 

the Supreme Court held that section 6 of the ATA 

was not attracted to a case where the incident in 

question had taken place out of personal enmity and 

private vendetta between the parties. In so holding, 

the court departed from its earlier decisions
36

 in two 

respects: 1) the court held that in determining 

whether the offence of terrorism is made out or not, 

the ‗motivation, object, design or purpose behind 

the said act is to be seen‘, along with whether the 

accused intended to create a ‗sense of insecurity or 

to destabilize the public at large or to advance any 

sectarian cause‘,
37

 thereby departing from the 

earlier decision rendered in Mirza Shaukat Baig
38

; 

and 2) the court attached weight to the fact that the 

incident in question had taken place in a sugarcane 

field far away from the main road, disregarding the 

observations made earlier in Najam-un-Nisa
39

, 

                                                 
35

 Mohabbat Ali and another v. the State, 2007 SCMR 142. 
36

 These decisions, which were binding on account of their 
greater bench strength, were neither referred to nor 
distinguished during the course of the judgment in Mohabbat 
Ali ibid.  
37

 n34, [8]-[9]. 
38

 n30.  
39

 n18. 
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Muhammad Muhstaq
40

 and Muhammad Shafiq‘s
41

 

cases which had been approved in Mirza Shaukat 

Baig.
42

  

A 3-Member Bench of the Supreme Court in Tariq 

Mahmood‘s case
43

 departed even further from the 

earlier jurisprudence by distinguishing previous 

judgments on questionable grounds. For instance, 

Raheela Nasreen‘s case was distinguished with the 

observation that the incident in that case had ‗struck 

terror and insecurity amongst the army 

officers…‘.
44

 It would appear that this description is 

based on a misreading of the facts of the case 

because the judgment in Raheela Nasreen‟s case 

was expressly based on the fact that such terror and 

insecurity was likely, not actual.
45

 Be that as it may, 

in Tariq Mahmood the court insisted on the need for 

positive evidence to establish that the acts of the 

accused in fact led to ‗striking of terror among the 

masses‘.
46

 The reasons offered by the court for this 

new course are far from satisfactory: 

‗In our opinion, the case of the respondent accused, 

who have clean past, rests on a lower pedestal than 

that on [sic] terrorists and sectarian criminals who 

killed innocent persons either to weaken the State or 

to cause damage to the parties of the rival sect. The 

terrorist or the sectarian killers do not have any 

personal grudge or motive against the innocent 

victims. The instant case is clearly distinguishable 

                                                 
40

 n20. 
41

 n24. 
42

 n30. 
43

 2008 SCMR 1631. 
44

 ibid, [9]. 
45

 n15. 
46

 n43. 
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as admittedly a feud existed between the parties 

over a piece of land prior to the occurrence…‘
47

 

Thus factors such as previous enmity or ‗private 

vendetta‘ and lack of evidence establishing the 

actual striking of terror – all of which were 

previously considered irrelevant to the question of 

whether an accused had committed terrorism – 

suddenly acquired an all-important status. In 

addition, after Tariq Mahmood where the court 

adopted a problematic distinction between ‗terrorist 

or sectarian killers‘ and those with a ‗clean past‘, it 

would appear that the previous conduct of an 

accused too was a relevant factor in determining 

whether his act fell within the ambit of terrorism. 

The relevance of all these factors to the applicability 

of section 6 of the ATA was reaffirmed by a 3-

Member Bench of the Supreme Court in Bashir 

Ahmed v Muhammad Siddique
48

 in even more 

categorical terms: if the intention of the accused 

was not to spread terror, fear or insecurity, he could 

not be said to have had the ‗design‘ or ‗purpose‘ of 

doing so, and thus section 6 would not be 

applicable.
49

 What is more troubling is the fact that 

the court in this case expressly referred to and 

endorsed the Lahore High Court‘s judgment in 

Basharat Ali‘s case
50

, which had already been 

overruled in strong terms by a different bench of the 

Supreme Court in Mirza Shaukat Baig.
51

  

 

 

                                                 
47

 ibid. 
48

 Bashir Ahmed v. Muhammad Siddique, PLD 2009 SC 11. 
49

 ibid, [9].  
50

 n27. 
51

 n30.  
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CHAOS 

Unfortunately, the Supreme Court‘s new line of 

jurisprudence did not last much longer than its 

previous one. A 2-Member Bench in Nazeer Ahmed 

v Nooruddin
52

 chose to distinguish Mohabbat Ali
53

 

and Bashir Ahmed
54

, but without offering anything 

in the form of reasoning as to how those two cases 

were distinguishable, save three words: 

‗distinguishable on facts‘.
55

 What was more 

worrisome however was that despite purporting to 

distinguish the two cases on facts, the court not only 

implied
56

 that previous enmity between the parties 

was irrelevant for determining the applicability of 

section 6, it also proceeded to lay down an 

unequivocal rule that departed from the ratios of 

those cases: ‗neither the motive nor intent for 

commission of the offence is relevant for the 

purpose of conferring jurisdiction on the Anti-

Terrorism Court.‘
57

 Two months later, a three-

Member Bench of the court in Ahmed Jan v 

Nasrullah
58

 cited the Lahore High Court‘s judgment 

in Basharat Ali
59

 (the ‗binding or other‘ status of 

which by then became a bit of a mystery) and 

categorically held that if the act in question was 

                                                 
52

 Nazeer Ahmed v. Noorudddin, 2012 SCMR 517. 
53

 n34. 
54

 n47. 
55

 n51, [3]. 
56

 It was in fact the High Court in this case which had held that 
the mere fact that the parties in question had previous 
enmity amongst one another could not take the case outside 
the ambit of section 6 of the ATA; the Supreme Court upheld 
the High Court’s judgment without expressly deciding the 
relevance of previous enmity.  
57

 n54. 
58

 Ahmed Jan v. Nasrullah, 2012 SCMR 59. 
59

 n27. 
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motivated by the previous enmity between the 

accused and the victim, section 6 of the ATA could 

not apply. Interestingly, one of the members of this 

bench was the same judge who had authored the 

Lahore High Court‘s judgment in Basharat Ali.  

While the significance of personal enmity remained 

uncertain, some headway was made in the 

interpretation of ‗design‘ and ‗purpose‘ by a 3-

Member Bench of the Supreme Court in Shahbaz 

Khan‘s case
60

 where three ingredients of section 6 

were identified: i) that the action falls within 

subsection (2); ii) that the action was committed 

with ‗design, intention and mens rea‘; and iii) the 

action has the impact of causing ‗intimidation, awe, 

fear and insecurity…‘.
61

 In offering its 

interpretation of the mens rea requirement, the court 

held that it would suffice to rely on the rule that an 

accused is deemed to have intended the natural and 

inevitable consequences of his action, all of which 

would fall within his ‗design, intention and mens 

rea‘.
62

 On the facts of the case, which involved the 

murder of five people on a public street, it was held 

that the striking of fear, intimidation etc. was indeed 

a natural and inevitable consequence of the incident, 

and that the accused therefore had ‗designed‘ to 

bring about those consequences.
63

 This was so 

                                                 
60

 Shahbaz Khan alias tippu v. Special Judge ATC No.3, PLD 
2016 SC 1. 
61

 n59, [7]. It is worth noting that unlike Mirza Shaukat Baig 
(n30), which had held that section 6 did not disclose any 
mens rea requirement, the court here took the opposite 
view.  
62

 n59, [14]. 
63

 ibid. It is worth noting that the court did not go as far as 
some of the earlier cases which had suggested that even 
unwitnessed incidents could spread terror once they were 
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despite the fact that the action had been motivated 

by the personal enmity between the accused and the 

victims. 

In February 2016, a 5-Member Bench of the 

Supreme Court passed its judgment in Kashif Ali‘s 

case
64

. This was the largest bench (in terms of its 

coram) ever formed to address, inter alia, the 

conflicting rulings produced by section 6 of the 

ATA. The court upheld Mirza Shaukat Baig
65

 as 

representing the correct state of the law and 

expressly overruled the Lahore High Court‘s 

judgment in Basharat Ali
66

, while holding that the 

use of the term ‗design‘ in section 6 was meant to 

convey that the intention and motive of the accused 

is irrelevant to the question of whether or not he 

committed terrorism.
67

 What was instead deemed 

essential by the court to attract the mischief of 

section 6 was ‗the object for which the act is 

designed‘;
68

 this object was further held to include 

‗inevitable consequences‘ of an act and this was so 

irrespective of whether the incident was motivated 

by personal enmity between the parties.
69

 One of 

the shortcomings of the judgment is that it does not 

address the status of those earlier cases where 

Basharat Ali was followed and applied by multiple 

                                                                                     
reported by print and electronic media; instead the court 
(rightly) confined itself to the facts in question which had 
involved a homicide on a busy street in the presence of 
several eyewitnesses. 
64

 Kashif Ali v. Special judge ATC No.2, PLD 2016 SC 951. 
65

 n30. 
66

 n27. This makes it one of those rare cases to have been 
overruled by two different benches of the apex court on two 
separate occasions. 
67

 n63, [12].  
68

 ibid. 
69

 n63, [16]-[17]. 
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benches. It was indeed within the powers of the 

court in Kashif Ali – being a numerically stronger 

bench – to overrule the earlier judgments of 3-

Member and 2-Member Benches, yet it chose to 

remain silent on the correctness of those rulings. 

Without going into the merits and demerits of the 

court‘s proposed resolution to the issues 

surrounding section 6, this judgment appeared to be 

a glimmer of hope in the quest for certainty and 

finality. Tragically, however, the concluding 

remarks in the judgment ensured that this certainty 

remained elusive: 

―Before parting with this judgment, we would like 

to observe that this Court cannot lay down any hard 

and fast rules while interpreting Section 6 of the Act 

in order to conclude as to which of the cases is 

triable by the Anti-Terrorism Court, as in many 

criminal cases, facts of the case are also one of the 

factors in determining the jurisdiction of a criminal 

Court. However, we have attempted to generalize 

the principles which need to be applied by the 

Courts while deciding the jurisdiction of an Anti-

Terrorism Court. We expect that from now 

onwards, the Anti-terrorism Courts as well as the 

High Courts would apply the principles set forth 

hereinabove and expedite the issue of jurisdiction of 

the Anti-Terrorism Courts which stands streamlined 

hereinabove or otherwise to avoid any delay in 

proceedings.‖
70

 

The author is of the view that while no exception 

can be taken to the court‘s observation regarding the 

fact that criminal cases hinge upon their own 

peculiar facts and circumstances, the 5-Member 

                                                 
70

 n63, [18]. 
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Bench nevertheless seems to have overlooked the 

fact that the question before it was a purely legal 

one: are unintended but likely consequences of an 

accused‘s actions part of his ‗design‘ or ‗purpose‘ 

and thus within the meaning ascribed to those terms 

under section 6 of the ATA? Of course, the 

likelihood of a particular consequence will vary 

from case to case, but the mere existence of such 

variance was not the issue at hand. What was 

required from the court – and what it perhaps failed 

to deliver – was something in the nature of a 

standard for future courts to follow in answering the 

central question. For instance, if ‗inevitable 

consequences‘ are indeed a part of an accused‘s 

‗design‘ or ‗purpose‘, do they include reasonably 

likely consequences? What about situations where 

the consequences are inevitable in theory, but they 

do not materialize in fact? How much knowledge of 

such consequences, if any at all, can or need be 

imputed upon an accused? In its cautiousness to 

avoid laying down a ‗hard and fast rule‘, the court 

regrettably left these difficult questions begging.  

Unsurprisingly, the problem of how to interpret 

section 6 reared its head again. In Amjad Ali‘s 

case
71

 a 3-Member Bench of the court held that an 

accused acting out of personal enmity or private 

vendetta against the victim cannot ipso facto be 

brought within the ambit of section 6 unless it be 

proved that the accused had the ‗object‘ or ‗design‘ 

to spread terror, panic, fear, etc.
72

 The court also 

                                                 
71

 Amjad Ali v. The State, PLD 2017 SC 661. 
72

 ibid, [7]. The author of this judgment was the same judge 
who had authored the judgment of the Lahore High Court in 
Basharat Ali’s case (n27). No reference was made to the 
decision of the 5-Member Bench of the Supreme Court in 
Kashif Ali’s case (n63). 
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accepted a novel proposition in this case to the 

effect that some actions could be triable by an ATC 

because they figured in the Third Schedule to the 

ATA, but that such exercise of jurisdiction by the 

ATC did not automatically imply that it could 

record a conviction for terrorism.
73

   

Similarly, in Waris Ali‘s case
74

 a 3-Member Bench 

of the Supreme Court reiterated that cases stemming 

from personal enmity or private vendetta could not 

fall within the meaning of terrorism. In fact, the 

court went a step further in this case to hold that 

even if the crime in question was committed in a 

‗gruesome‘ or ‗detestable‘ manner, it would not 

attract section 6 of the ATA as long as it was 

motivated by personal enmity or private vendetta.
75

 

The only factor that could bring the action within 

the scope of section 6 of the ATA was if the 

accused had the ‗design‘ or ‗purpose‘ of causing 

‗alarm, dread, fright…insecurity in the mind of the 

people‘.
76

 In arriving at this conclusion, the court 

distinguished
77

 both Shahbaz Khan and Kashif Ali, 

without offering any detailed reasons as to how the 

ratios of those cases did not apply; presumably the 

latter would not have been that difficult to 

distinguish given the free hand that it seems to grant 

to future courts in the concluding portion of the 

judgment. 

                                                 
73

 n70, [7]. 
74

 Waris Ali v. The State, 2017 SCMR 1572. 
75
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That free hand was expressly and consciously used 

by the court in Muhammad Rafique‘s case
78

, which 

remains the latest reported authority on the 

interpretation of section 6. A 3-Member Bench in 

this case held that a mens rea requirement for 

terrorism could be distilled from the preamble to the 

ATA; thus the requisite mens rea for terrorism was 

that the accused must have acted with the ‗ultimate 

object‘ of ‗terrorizing society‘, and this was held to 

exclude those acts that were motivated by personal 

enmity or private vendetta.
79

 And the court did not 

find it necessary to formally distinguish the earlier 

judgment in Kashif Ali‘s case
80

 because of the very 

concluding remarks made in that case which 

declared that no hard and fast rules had been laid 

down therein.
81

  

EPILOGUE – WHITHER STARE DECISIS? 

I had already taken the position that the conflict 

which defines the jurisprudence of the Supreme 

Court regarding the true interpretation of section 6 

of the ATA is deep-rooted and incapable of being 

resolved any time soon. The reasons for my 

pessimism should have become evident through the 

overview of the conflicting rulings undertaken in 

the preceding parts of this essay. The best chance 

that the Supreme Court had of laying down a 

definitive interpretation of section 6 was in Kashif 

Ali‘s case
82

; but, with respect, that chance was 

squandered by the court in its zeal for retaining 

flexibility and greater discretion. The result of the 

                                                 
78

 Province of Punjab v. Muhammad Rafique, PLD 2018 SC 
178. 
79

 ibid, [7]. 
80

 n63. 
81

 n77, [10]. 
82

 n63. 
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hotchpotch of judicial opinions discussed above is 

that it is impossible to say with any degree of 

certainty whether the offence of terrorism can be 

established if the consequences mentioned in 

clauses (b) and (c) of section 6(1) of the ATA were 

likely to ensue even though they were not intended 

by the accused. Relatedly, it is not possible to say 

what sorts of consequences can be deemed 

inevitable corollaries of the accused‘s actions, or 

how decisive the existence of personal enmity 

between the accused and the victims may be in 

determining whether section 6 is attracted or not. 

Given the nature of the conflict, one may in fact be 

constrained to say that there is no fixed answer to 

these questions and that the fate of an accused will 

largely depend on the composition of the Supreme 

Court bench that hears his case. 

 

THE FAR-REACHING IMPLICATIONS OF 

UNCERTAINTY 

―It is one thing to alter the law‟s direction of travel 

by a few degrees, quite another to set it off in a 

different direction. The one is probably foreseeable 

and predictable, something a prudent person would 

allow for, the other not.‖ – Lord Bingham
83

 

 

Having gone through the Supreme Court‘s turbulent 

journey to find the correct interpretation of section 6 

of the ATA along with the uncertainty brought 

about by the irreconcilable nature of the differences 

in various judicial opinions, in this section I intend 

to briefly discuss the implications of this 

                                                 
83

 Tom Bingham, ‘The rule of law’ (2007) CLJ 67, 71. 
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uncertainty. Some of these implications would seem 

to be obvious repercussions of any legal framework 

that is marred by a lack of consistency in 

interpretation, while others are more peculiar to the 

ATA and the constraints of being tried by an ATC. 

 

It is somewhat ironic that in the two latest reported 

judgments of the Supreme Court – Waris Ali
84

 and 

Muhammad Rafique
85

 – that distinguished Kashif 

Ali‟s case
86

, the court referred to the importance of 

Article 4 of the Constitution which provides that it 

is the ‗inalienable‘ right of every citizen to be dealt 

with in accordance with law. In Waris Ali the court 

observed that the harsh treatment of a citizen under 

special law (the ATA) when his case was in fact 

triable under ordinary law (the PPC) would amount 

to a violation of Article 4.
87

 An almost-identical 

observation was made by the court in Muhammad 

Rafique‘s case.
88

 But these observations will remain 

meaningless till such time that the court becomes 

conscious of the urgent need to instill clarity in the 

law. With respect, at present it seems that the only 

impediment to fulfilling the command of Article 4 

is the conflicting jurisprudence of the Supreme 

Court itself, for surely the right to be dealt with in 

accordance with law is premised on the law being 

clear and certain to begin with. It is this clarity that 

serves as one of the foundations for the rule of law
89
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1964, Yale University Press 1977). See also F.A. Hayek, The 
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and is embodied as Lord Bingham‘s very first sub-

rule in his erudite elaboration of the rule of law.
90

 In 

fact, Lord Bingham expressed the view that the 

need for clarity and certainty applied with 

‗redoubled force‘ in criminal law and that judges 

ought not ‗create new offences‘ or ‗widen existing 

offences‘.
91

 The inability of different benches of the 

Supreme Court of Pakistan to agree on a consistent 

interpretation of section 6 of the ATA therefore 

does violence to multiple aspects of the rule of law 

as understood in the aforenoted terms. 

The conflicting jurisprudence also has implications 

for a citizen‘s right to fair trial and due process 

under Article 10A of the Constitution. From a fair-

trial perspective, the ‗harsh treatment‘
92

 under the 

ATA merits some attention at this juncture. Let‘s 

revisit A‘s case. If A had not been charged with 

terrorism under section 7 of the ATA, his case 

would have been tried by an ordinary court of 

plenary jurisdiction for the offence under section 

302 of the PPC. One avenue open for A in that case 

would have been the possibility of having the right 

of qisas waived or the offence compounded by way 

of entering into a compromise with B‘s heirs, 

thereby potentially being able to avoid punishment 

altogether.
93

 But a person who stands convicted 

under both section 302 of the PPC and section 7 of 

                                                                                     
Road to Serfdom (first published 1943, Routledge 2011). For a 
useful summary of views that favour clarity as one of the 
values that define the rule of law see J. Jowell, ‘The rule of 
law’ in Jowell, Oliver and O’Cinneide (eds) The Changing 
Constitution (OUP, 2015). 
90

 n82, 69. 
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 ibid, 71. 
92

 n86.  
93

 See the Pakistan Penal Code, 1860, sections 309 and 310.  
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the ATA cannot avoid punishment because the 

latter is a non-compoundable offence.
94

 It is beyond 

the scope of this essay to enter into the controversial 

implications for the rule of law in a state where 

homicide can be compounded and its punishment 

waived. But the point in highlighting this aspect is 

to bring to light the fact that a person wrongly 

convicted under section 7 of the ATA gets a raw 

deal: he is denied the treatment that an ‗ordinary 

offender‘ is entitled to by way of having access to 

the chance of entering into a compromise with the 

heirs of the deceased.
95

 

None of this should derogate from the overarching 

injustice likely to be endured by a person wrongly 

convicted of (or charged with) terrorism. I am 

referring here to the point made by Reuven Young 

i.e. that besides being a criminal offence, the term 

‗terrorism‘ was originally used as a ‗pejorative 

political term of stigmatization‘.
96

 While it is 
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 See the Code of Criminal Procedure, 1898, section 345. See 
also Muhammad Rawab’s case reported as 2004 SCMR 1170, 
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impossible to measure, it cannot be denied that a 

person wrongly convicted of terrorism is likely to 

suffer from the stigma attached to such a conviction 

for the rest of his life. Of course all convictions 

carry a certain degree of stigma, but a conviction for 

terrorism carries significantly stronger connotations 

than an ordinary conviction. 

 

CONCLUSION 

Sir Jeremy Greenstock, the former British 

ambassador to the United Nations, has often been 

quoted for having said ‗what looks, smells and kills 

like terrorism, is terrorism‘. The tacit admission in 

his definition – which is controversial for a host of 

reasons – is that terrorism as a concept is entirely 

subjective. It is this latent subjectivity within the 

term that has perhaps prevented the Supreme Court 

of Pakistan from being able to offer a consistent 

interpretation of the significance of one‘s ‗design‘ 

or ‗purpose‘ while interpreting section 6 of the 

ATA.  

I have already highlighted the importance of 

intentions and motives; they figure in Schmid‘s 

definition of terrorism
97

 as well. Any attempt at 

clarifying and elaborating on the requisite intention 

for an offence of terrorism is to be welcomed. 

However, what I have endeavored to argue in this 

essay is that such clarification or elaboration must 

be marked by a consistent approach with a limited 

number of exceptions. Unfortunately, as I have 

demonstrated in Part-II, the Supreme Court of 

                                                                                     
Influence on Definitions in Domestic Legislation’, 29 B.C. Int'l 
& Comp. L. Rev. 23 (2006), 30.  
97
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Pakistan has thus far developed two polarized lines 

of reasoning which are in dire need of 

rationalization. There are only two ways forward in 

my view: either the legislature must amend section 

6 of the ATA so that the words ‗design‘ and 

‗purpose‘ are defined or the Supreme Court must 

constitute a larger bench to resolve the conflicting 

rulings given thus far. If the latter course of action 

is adopted, it is imperative for the court to lay down 

a standard without providing as wide an escape 

route to future courts as was provided in Kashif 

Ali‘s case
98

. Without such intervention, the 

command of Article 4 is ignored; the rule of law 

stands undermined; and the right to fair trial and 

due process under Article 10A is rendered nugatory.  
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APPENDIX-1 

Major amendments brought about in section 6 of 

the ATA, 1997 defining ‘terrorist act’ 

Section 6 

(Original) 

Section 6 (after 

Ordinance 

XIII/1999) 

27.08.1999 

Section 6 (after 

Ordinance 

XXIX/2000) 

24.07.2000 

Whoever, to 

strike terror in 

the people, or 

any section of 

the people, or 

to alienate any 

section of the 

people or to 

adversely affect 

harmony 

among 

different 

sections of the 

people does 

any act or thing 

by using 

bombs, 

dynamite or 

other explosive 

or inflammable 

substances, or 

fire-arms, or 

other lethal 

weapons or 

poisons or 

noxious gases 

or chemicals or 

A person is 

said to commit 

a terrorist act if 

he,  

 

(a) in order to, 

or if the effect 

of his action 

will be to, 

strike terror or 

create a sense 

of fear and 

insecurity in 

the people, or 

any section of 

the people does 

any act or thing 

by using 

bombs, 

dynamite or 

other explosive 

or inflammable 

substances, or 

such fire-arms 

or other lethal 

weapons as 

may be 

A person is said 

to commit a 

terrorist act if 

he,  

 

(a) in order to, 

or if the effect 

of his action 

will be to, 

strike terror or 

create a sense 

of fear and 

insecurity in 

the people, or 

any section of 

the people does 

any act or thing 

by using 

bombs, 

dynamite or 

other explosive 

or inflammable 

substances, or 

such fire-arms 

or other lethal 

weapons as 

may be 



130 

other substance 

of a hazardous 

nature in such a 

manner as to 

cause, or to be 

likely to cause 

the death of, or 

injury to, any 

person or 

persons, or 

damage to, or 

destruction of, 

property or 

disruption of 

any supplies of 

services 

essential to the 

life of the 

community or 

displays fire 

arms, or 

threatens with 

the use of force 

public servants 

in order to 

prevent them 

from 

discharging 

their lawful 

duties commits 

a terrorist act. 

notified, or 

poisons or 

noxious gases 

or chemicals, in 

such a manner 

as to cause, or 

be likely to 

cause, the death 

of or injury to 

any person or 

persons, or 

damage to, or 

destruction of, 

property on a 

large scale, or a 

widespread 

disruption of 

supplies of 

services 

essential to the 

life of the 

community, or 

threatens with 

the use of force 

public servants 

in order to 

prevent them 

from 

discharging 

their lawful 

duties: or 

 

(b) commits a 

scheduled 

offence, the 

notified, or 

poisons or 

noxious gases 

or chemicals, in 

such a manner 

as to cause, or 

be likely to 

cause, the death 

of or injury to 

any person or 

persons, or 

damage to, or 

destruction of, 

property on a 

large scale, or a 

widespread 

disruption of 

supplies of 

services 

essential to the 

life of the 

community, or 

threatens with 

the use of force 

public servants 

in order to 

prevent them 

from 

discharging 

their lawful 

duties: or 
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effect of which 

will be, or be 

likely to be, to 

strike terror, or 

create a sense 

of fear and 

insecurity in 

the people, or 

any section of 

the people, or 

to alienate any 

section of the 

people, or to 

adversely affect 

harmony 

among 

different 

sections of the 

people; or 

 

(c) commits an 

act of gang 

rape, child 

molestation, or 

robbery 

coupled with 

rape as 

specified in the 

Schedule to the 

Act; or 

 

(d) commits an 

act of civil 

commotion as 

 

(b) commits a 

scheduled 

offence, the 

effect of which 

will be, or be 

likely to be, to 

strike terror, or 

create a sense 

of fear and 

insecurity in 

the people, or 

any section of 

the people, or 

to alienate any 

section of the 

people, or to 

adversely affect 

harmony 

among different 

sections of the 

people; or 

 

 

 

(c) commits an 

act of gang 

rape, child 

molestation, or 

robbery 

coupled with 

rape as 

specified in the 

Schedule to the 
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specified in 

section 7-A. 

Act; or 

 

 

(d) commits an 

act of vehicle 

snatching or 

lifting, damage 

to, or 

destruction of, 

State or private 

property, 

random firing 

to create panic, 

charging bhatha 

or criminal 

trespass (illegal 

qabza). 
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APPENDIX-2 

Major amendments brought about in section 6 of the 

ATA, 1997 defining ‗terrorism‘ 

Section 6 

(After 

Ordinance 

XXXIX/2001) 

14.08.2001 

Section 6 

(After Act 

XX/2013) 

01.10.2010 

Section 6 (after 

Act XIII of 

2013) 

(1) In this Act, 

"terrorism" 

means the use 

or threat of 

action where: 

(a) the action 

falls within the 

meaning of 

subsection (2), 

and 

 

(b) the use or 

threat is 

designed to 

coerce and 

intimidate or 

overawe the 

Government or 

the public or a 

section of the 

public or 

community or 

sect or create a 

sense of fear or 

insecurity in 

society; or 

(1)In this Act, 

"terrorism" 

means the use 

or threat of 

action where: 

(a) the action 

falls within the 

meaning of 

subsection (2), 

and 

 

(b) the use or 

threat is 

designed to 

coerce and 

intimidate or 

overawe the 

Government or 

the public or a 

section of the 

public or 

community or 

sect or create a 

sense of fear or 

insecurity in 

society; or 

(1) In this Act, 

"terrorism" 

means the use 

or threat of 

action where: 

(a) the action 

falls within the 

meaning of 

subsection (2), 

and 

 

(b) the use or 

threat is 

designed to 

coerce and 

intimidate or 

overawe the 

Government or 

the public or a 

section of the 

public or 

community or 

sect or a 

foreign 

government or 

population or 
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(c) the use of 

threat is made 

for the purpose 

of advancing a 

religious, 

sectarian or 

ethnic cause. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(2) An "action" 

shall fall within 

the meaning of 

subsection (1), 

if it: 

 

 

 

(c) the use of 

threat is made 

for the purpose 

of advancing a 

religious, 

sectarian or 

ethnic cause or 

intimidating 

and terrorizing 

the public, 

social sectors, 

business 

community and 

preparing or 

attacking the 

civilians, 

Government 

officials, 

installations, 

security forces 

or law 

enforcement 

agencies. 

 

 

 

 

 

 

 

an international 

organization or 

create a sense 

of fear or 

insecurity in 

society; or 

 

(c) the use or 

threat is made 

for the purpose 

of advancing a 

religious, 

sectarian or 

ethnic cause or 

intimidating 

and terrorizing 

the public, 

social sectors, 

media persons, 

business 

community or 

attacking the 

civilians, 

including 

damaging 

property by 

ransacking, 

looting, arson 

or by any other 

means, 

government 

officials, 

installations, 

security forces 

or law 



Human Rights Review Vol. VI      135 

 

 

 

(a) involves the 

doing of 

anything that 

causes death; 

(b) involves 

grievous 

violence 

against a 

person or 

grievous bodily 

injury or harm 

to a person; 

(c) involves 

grievous 

damage to 

property; 

(d) involves the 

doing of 

anything that is 

likely to cause 

death or 

endangers a 

person's life; 

(e) involves 

kidnapping for 

ransom, 

hostage‑taking 

or hijacking; 

(f) incites 

hatred and 

contempt on 

 

(2) An "action" 

shall fall within 

the meaning of 

subsection (1), 

if it: 

 

(a) involves the 

doing of 

anything that 

causes death; 

(b) involves 

grievous 

violence 

against a 

person or 

grievous bodily 

injury or harm 

to a person; 

(c) involves 

grievous 

damage to 

property 

including 

Government 

premises, 

official 

installations, 

schools, 

hospitals, 

offices or any 

other public 

property; 

(d) involves the 

enforcement 

agencies: 

Provided that 

nothing herein 

contained shall 

apply to a 

democratic and 

religious rally 

or a peaceful 

demonstration 

in accordance 

with law. 

(2) An "action" 

shall fall within 

the meaning of 

subsection (1), 

if it: 

 

(a) involves the 

doing of 

anything that 

causes death; 

(b) involves 

grievous 

violence 

against a 

person or 

grievous bodily 

injury or harm 

to a person; 

(c) involves 

grievous 

damage to 

property 
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religious, 

sectarian or 

ethnic basis to 

stir up violence 

or cause 

internal 

disturbance;  

(g) involves 

stoning, 

brick‑batting or 

any other form 

of mischief to 

spread panic; 

 (h) involves 

firing on 

religious 

congregations, 

mosques, 

imambargahs, 

churches, 

temples and all 

other places of 

worship, or 

random firing 

to spread panic, 

or involves any 

forcible 

takeover of 

mosques or 

other places of 

worship; 

(i) creates a 

serious risk to 

safety of the 

public or a 

doing of 

anything that is 

likely to cause 

death or 

endangers a 

person's life; 

(e) involves 

kidnapping for 

ransom, 

hostage‑taking 

or hijacking; 

 (ee) involves 

use of 

explosives by  

any device 

including bomb 

blast; 

(f) incites 

hatred and 

contempt on 

religious, 

sectarian or 

ethnic basis to 

stir up violence 

or cause 

internal 

disturbance;  

(g) involves 

taking the law 

in own hand, 

award of any 

punishment by 

an organization 

individual or 

group 

including 

Government 

premises, 

official 

installations, 

schools, 

hospitals, 

offices or any 

other public 

property; 

(d) involves the 

doing of 

anything that is 

likely to cause 

death or 

endangers a 

person's life; 

(e) involves 

kidnapping for 

ransom, 

hostage‑taking 

or hijacking; 

 (ee) involves 

use of 

explosives by  

any device 

including bomb 

blast; 

(f) incites 

hatred and 

contempt on 

religious, 

sectarian or 

ethnic basis to 

stir up violence 
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section of the 

public, or is 

designed to 

frighten the 

general public 

and thereby 

prevent them 

from coming 

out and 

carrying on 

their lawful 

trade and daily 

business, and 

disrupts civic 

life; 

(j) involves the 

burning of 

vehicles or any 

other serious 

form of arson; 

(k) involves 

extortion of 

money 

("bhatta") or 

property; 

(l) is designed 

to seriously 

interfere with 

or 'seriously 

disrupt a 

communication

s system or 

public utility 

service; 

whatsoever, not 

recognized by 

the law, with a 

view to coerce, 

intimidate or 

terrorize 

public, 

individuals; 

groups, 

communities, 

Government 

officials and 

institutions, 

including Law 

Enforcement 

Agencies 

beyond the 

purview of the 

law of the land; 

(h) involves 

firing on 

religious 

congregations, 

mosques, 

imambargahs, 

churches, 

temples and all 

other places of 

worship, or 

random firing 

to spread panic, 

or involves any 

forcible 

takeover of 

mosques or 

or cause 

internal 

disturbance;  

(g) involves 

taking the law 

in own hand, 

award of any 

punishment by 

an organization 

individual or 

group 

whatsoever, not 

recognized by 

the law, with a 

view to coerce, 

intimidate or 

terrorize public, 

individuals; 

groups, 

communities, 

Government 

officials and 

institutions, 

including Law 

Enforcement 

Agencies 

beyond the 

purview of the 

law of the land; 

(h) involves 

firing on 

religious 

congregations, 

mosques, 
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(m) involves 

serious 

coercion or 

intimidation of 

a public servant 

in order to 

force him to 

discharge or to 

refrain from 

discharging his 

lawful duties; 

or 

(n) involves 

serious 

violence 

against a 

member of the 

police force 

armed forces, 

civil armed 

forces, or a 

public servant. 

 

 

 

 

 

 

 

 

 

 

 

other places of 

worship; 

(i) creates a 

serious risk to 

safety of the 

public or a 

section of the 

public, or is 

designed to 

frighten the 

general public 

and thereby 

prevent them 

from coming 

out and 

carrying on 

their lawful 

trade and daily 

business, and 

disrupts civic 

life; 

(j) involves the 

burning of 

vehicles or any 

other serious 

form of arson; 

(k) involves 

extortion of 

money 

("bhatta") or 

property; 

(l) is designed 

to seriously 

interfere with 

or 'seriously 

imambargahs, 

churches, 

temples and all 

other places of 

worship, or 

random firing 

to spread panic, 

or involves any 

forcible 

takeover of 

mosques or 

other places of 

worship; 

(i) creates a 

serious risk to 

safety of the 

public or a 

section of the 

public, or is 

designed to 

frighten the 

general public 

and thereby 

prevent them 

from coming 

out and 

carrying on 

their lawful 

trade and daily 

business, and 

disrupts civic 

life; 

(j) involves the 

burning of 

vehicles or any 
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(3) The use or 

threat of use of 

any action 

falling within 

subsection (2), 

which involves 

the use of 

fire‑arms, 

explosives or 

any other 

weapon, is 

terrorism, 

whether or not 

subsection 1(c) 

is satisfied. 

disrupt a 

communication

s system or 

public utility 

service; 

(m) involves 

serious 

coercion or 

intimidation of 

a public servant 

in order to 

force him to 

discharge or to 

refrain from 

discharging his 

lawful duties; 

or 

(n) involves 

serious 

violence 

against a 

member of the 

police force 

armed forces, 

civil armed 

forces, or a 

public servant. 

(o) involves in 

acts as part of 

armed 

resistance by 

groups or 

individuals 

against law 

other serious 

form of arson; 

(k) involves 

extortion of 

money 

("bhatta") or 

property; 

(l) is designed 

to seriously 

interfere with 

or 'seriously 

disrupt a 

communication

s system or 

public utility 

service; 

(m) involves 

serious 

coercion or 

intimidation of 

a public servant 

in order to 

force him to 

discharge or to 

refrain from 

discharging his 

lawful duties; 

or 

(n) involves 

serious 

violence 

against a 

member of the 

police force 
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(4) In this 

section "action" 

includes an act 

or a series of 

acts. 

 

(5) In this Act, 

terrorism 

includes any 

act done for the 

benefit of a 

proscribed 

organization.  

 

(6) A person 

who commits 

an offence 

under this 

section or any 

other provision 

of this Act, 

shall be guilty 

of an act of 

terrorism. 

enforcement 

agencies; 

(p) involves in 

dissemination, 

preaching 

ideals, 

teachings and 

beliefs as per 

own 

interpretation 

on FM stations 

without explicit 

approval of 

Government or 

its concerned 

departments 

 

(3) The use or 

threat of use of 

'any action 

falling within 

subsection (2), 

which involves 

the use of 

fire‑arms, 

explosives or 

any other 

weapon, is 

terrorism, 

whether or not 

subsection 1(c) 

is satisfied. 

 

 

armed forces, 

civil armed 

forces, or a 

public servant. 

(o) involves in 

acts as part of 

armed 

resistance by 

groups or 

individuals 

against law 

enforcement 

agencies; 

(p) involves in 

dissemination, 

preaching 

ideals, 

teachings and 

beliefs as per 

own 

interpretation 

on FM stations 

without explicit 

approval of 

Government or 

its concerned 

departments 

 

(3) The use or 

threat of use of 

any action 

falling within 

subsection (2), 

which involves 

the use of 
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(7) In this Act, 

a "terrorist" 

means 

(a) a person 

who has 

committed an 

offence of 

terrorism under 

this Act, and is 

or has been 

concerned in 

the 

commission, 

preparation or 

instigation of 

acts of 

terrorism; 

 

 

 

(b) a person 

who is or has 

been whether 

before or after 

the coming into 

force of this 

Act, concerned 

in the 

commission, 

preparation or 

instigation of 

acts of 

terrorism, shall 

 

 

 

 

 

 

(4) In this 

section "action" 

includes an act 

or a series of 

acts. 

 

(5) In this Act, 

terrorism 

includes any 

act done for the 

benefit of a 

proscribed 

organization.  

 

(6) A person 

who commits 

an offence 

under this 

section or any 

other provision 

of this Act, 

shall be guilty 

of an act of 

terrorism. 

 

(7) In this Act, 

fire‑arms, 

explosives or 

any other 

weapon, is 

terrorism, 

whether or not 

subsection 1(c) 

is satisfied. 

 

(3A). 

Notwithstandin

g anything 

contained in 

subsection (1), 

an action in 

violation of a 

convention 

specified in the 

Fifth Schedule 

shall be an act 

of terrorism 

under this Act; 

 

(4) In this 

section "action" 

includes an act 

or a series of 

acts. 

 

(5) In this Act, 

terrorism 

includes any 

act done for the 

benefit of a 
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also be 

included in the 

meaning given 

in clause (a) 

above. 

a "terrorist" 

means 

(a) a person 

who has 

committed an 

offence of 

terrorism under 

this Act, and is 

or has been 

concerned in 

the 

commission, 

preparation or 

instigation of 

acts of 

terrorism; 

 

 

 

(b) a person 

who is or has 

been whether 

before or after 

the coming into 

force of this 

Act, concerned 

in the 

commission, 

preparation or 

instigation of 

acts of 

terrorism, shall 

also be 

included in the 

proscribed 

organization.  

 

(6) A person 

who commits 

an offence 

under this 

section or any 

other provision 

of this Act, 

shall be guilty 

of an act of 

terrorism. 

 

(7) In this Act, 

a "terrorist" 

means 

(a) an 

individual who 

has committed 

an offence of 

terrorism under 

this Act, and is 

or has been 

concerned in 

the 

commission, 

preparation, 

facilitation, 

funding or 

instigation of 

acts of 

terrorism; 
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meaning given 

in clause (a) 

above. 

(b) an 

individual who 

is or has been 

whether before 

or after the 

coming into 

force of this 

Act, concerned 

in the 

commission, 

preparation, 

facilitation, 

funding or 

instigation of 

acts of 

terrorism, shall 

also be 

included in the 

meaning given 

in clause (a) 

above. 
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FREE MEDIA AND A FAIR TRIAL: AN 

UNEASY BALANCE 

By Noor Bano Khan
1
 

  

INTRODUCTION 

This article aims to measure the influence of the 

media on a defendant‘s right to a fair trial. To begin 

with, this article will explore whether or not there is 

any impact upon a defendant‘s presumption of 

innocence due to extensive, and one-sided, coverage 

by the media. Furthermore, and for the sake of 

argument, if it is assumed that media coverage does 

have some sort of influence on a defendant‘s right 

to a fair trial – is banning speech the only viable 

solution to this issue? And finally, this article will 

discuss what measures can be adopted to curb the 

media‘s influence on a defendant‘s right to a fair 

trial? 

Before proceeding further, we must briefly, explain 

the link between press coverage and the manner in 

which influence (if any) takes place on the 

presumption of innocence. The notion of a fair trial 

is quintessential to our justice system and one that 

lends it credibility in the eyes of the public. The 

idea that an individual is innocent until proven 

guilty before an impartial adjudicator is what lends 

the administration of justice its integrity and 

credibility. However, with the increasing role of the 

media in its multiple forms – traditional and social – 

and our increasing appetite for sensationalized 

                                                 
1
 Noor Bano Khan is an Advocate of the High Court and is 

currently working as a Project Consultant for the American 
Bar Association’s Rule of Law Initiative. 
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news, runs the risk of increasing interference with 

notions of the presumption of innocence. If the 

media sensationalizes the role of an accused, and 

slants public perception towards guilt, before a trial 

has even started, it runs a massive risk of 

jeopardizing the impartiality of the adjudicator of 

that trial. Gone are the days when judges could 

possibly be kept away from extensive media 

coverage of an accused and his potential crimes (if 

they ever existed). With the news now at our 

fingertips in the form of smartphones, it is 

becoming increasingly difficult to eliminate the 

possibility of sensationalized news coverage from 

interfering with an individual‘s right to a fair trial.  

Take the example of certain media outlets who seek 

to satiate public curiosity by providing horrific 

details of the crime. The effect of this for the 

accused is no less than devastating in more than one 

way. The accused is painted as a murderer, rapist, 

embezzler etc. even before he has actually been 

tried and declared as a convict by the body, which is 

competent to pass such a verdict. This bears a 

strong resemblance to vigilante/ mob justice.  

Post-trial, in the event that an accused is set free for 

being innocent, he lives a life of a convict; given the 

social stigma and ostracism that comes with having 

been accused of an offence and having one‘s face 

plastered in the news. The individual‘s right to 

privacy and dignity are ruthlessly compromised in 

such cases. But the most important impact, 

especially for the purposes of this article can be 

split in two: One is that of the jury pool or the judge 

being prejudiced by viewing evidence, history or 

mere facts in a hyper-sensationalized fashion that is 

not part of the official record. Secondly, the 
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presumption of innocent until proven guilty is 

marred as the constant news headlines, crime scene 

pictures, flashing of past misdemeanours, polls of 

guilty or not, along with the media or public‘s pre-

emptive judgments start depicting the accused in a 

particular light, through a particular lens. It is these 

issues that this article seeks to explore.  

 

DOES MEDIA COVERAGE ACTUALLY 

INFLUENCE DUE PROCESS? 

Initially, it is essential to answer the basic question 

of whether biased media coverage actually has the 

possibility of influencing a trial? Sadly, in a state 

like Pakistan with majority of its citizens deriving 

primary information from social media platforms 

and flashing headlines, with little to no concept of 

verifying the authenticity of any news, media 

coverage has an immense impact on due process.  

We need look no further than the rape and murder 

case of 8-year-old Zainab in Kasur that took place 

in January 2018 to analyze if this is indeed true. On 

9
th

 January 2018 all local news channels flashed 

headlines informing the public that Zainab‘s body 

had been recovered in a garbage heap from her 

neighborhood. Within a few hours the 

incompetence of the local police and the chief 

minister were under attack on all social media 

forums, as well as, all news channels. Several 

protests were also staged country-wide demanding 

that justice be done in the matter instantly. On 23
rd

 

January, the arrest of a suspect, Imran Ali, was 

announced on live television by Chief Minister 

Shahbaz Sharif confirming that the DNA and 

polygraph test of the suspect matched with the 

samples of at least eight minor girls, including 
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Zainab, raped and murdered within the same 

neighborhood and that the suspect was a serial 

killer. 

It is imperative to note that an aspect of the 

suspect‘s right to fair trial that is, ‗innocent until 

proven guilty‘ was massively jeopardized the 

moment this news was flashed on all local 

television channels. Before collection and scrutiny 

of evidence, a judgment had been passed in the 

media that the suspect was guilty. Consider the 

sheer pressure, on the judge hearing the case, to 

pass a guilty verdict after the public had been fed, 

over the course of weeks, news that said there was 

only one right outcome of this trial: a guilty verdict. 

This pressure meant that the suspect had no real 

chance of getting a proper, unbiased trail. For the 

people, all that mattered was that someone be 

hanged for the crimes – the fair trial right of the 

accused didn‘t factor much into the equation. 

Therefore, a bias against the accused was created 

which also ended up costing him any legal 

representation. The immense media pressure created 

a situation in which any lawyer who wished to 

represent the accused would also have his name and 

image plastered on the news. This would lead to 

ostracization of the lawyer, and thus, the accused 

was left with no legal representation in the appellate 

stage. Once again, compromising his right to a fair 

trial.  

It is essential to keep in mind that social pressure 

and constant calls for justice through several media 

outlets, may have had some - if not a vast impact - 

on producing a guilty verdict. Because at the end of 

the day with so much media attention in such a 

sensitive case which appealed to all forms of 
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humanity, no judge in Pakistan would have passed a 

not guilty verdict. And if a judge had dared to stand 

up for the accused‘s right to a fair trial being 

compromised by how the media was acting, he/she 

would have in turn been mocked for it. By virtue of 

being humans, judges too fear giving an unpopular 

decision and calculate the backlash they would have 

to endure in the media for it, and therefore, may end 

up compromising the accused‘s right to fair trial in 

the process.  

However, it can also be argued that media coverage 

of a trial/proceeding isn‘t necessarily a negative. In 

some instances, the populist aspect attached to 

justice is what has nudged the process for gaining 

justice forward. Case in point: the Khadija Siddiqui 

case in which a girl was stabbed 23 times. After 

being in the courts for over a year, it was only when 

this case started receiving media attention that the 

case was put on fast track and needless delays were 

avoided; a problem with our judicial system which 

tends to be fixed only when it is under a hawk like 

scrutiny by the media. This exact media attention, is 

also what caught the Chief Justice of Pakistan - 

Mian Saqib Nisar‘s attention and ultimately led him 

to taking a Suo Motu action in the Khadija Siddiqui 

case. So, it may be stated that not all media 

attention compromises the right to fair trial. In fact, 

the decision of the Honourable Lahore High Court 

in the Khadija Siddiqui case can be used as a basis 

for arguing that the media does not have as much 

influence upon the outcome of a case as people 

assume. Only after a detailed scrutiny of the 

evidence on record and taking into account multiple 

witness testimonies, did the Honourable Lahore 
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High Court pass the verdict of not-guilty in favour 

of the defendant against popular demand and belief.  

Although, individual cases cannot be used in 

isolation to determine whether a pattern of media 

influence exists or not, these two instances do 

highlight that in some instances there might not be 

any influence at all and in some instances even if 

traces of media influence are recognized they 

cannot be solely negative in nature. The argument 

for not all media influence is damaging can in fact 

be furthered by the accountability that the media 

adds with respect to the other state institutions.  As 

early as 1974, in a speech Justice Potter Stewart 

offered this different vision of the press and stated, 

―the primary purpose of the constitutional guarantee 

of a free press was to create a fourth institution 

outside the Government as an additional check on 

the three rival branches.
2
‖  

The right to a public trial enjoyed by the accused is 

one aspect of a fair trial. The guarantee of a public 

trial along with serving public interest also ensures 

open criminal proceedings, which is one way of 

safeguarding the transparency of the judicial 

process. To then say that this very open proceeding 

angle also jeopardizes the right to a fair trial is an 

oxymoronic and circuitous argument.  

Such media involvement creates a balancing act 

between the right to fair trial and access to justice 

via a free press as it is through the reporting of court 

proceedings, that the court remains transparent and 

                                                 
2
 Barron, J. and Dienes, C. (n.d.). First Amendment law in a 

nutshell. 4th ed. p.364. 
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impartial, thus ensuring a fair trial. 
3
The knowledge 

that the actions of the court are open to public 

scrutiny, assist then, to illustrate the administration 

of justice without any interference. 

Surprisingly, whether or not the media actually has 

influenced a trial, thereby affecting the right to a 

fair trial of the accused predominantly is a 

presumption which has till date not been proven. In 

fact, one for which limited research has been done 

and no conclusive determinations have come forth.  

Research shows that there is little to no empirical 

evidence exists for substantiating that publicity in 

the defendant‘s case has in fact resulted in ‗actual 

prejudice‘ by exposing the jury to material which 

was otherwise not admissible in court.  In fact, 

courts in the United States have gone as far as 

calling media influence on juries as a matter of 

‗mere speculation‘ and have refused to restrain 

speech or free press on the basis of an unproven 

assumption. 

The seminal case on the issue is that of Nebraska 

Press Association v. Stuart
4
 in which the court 

vacated an order restraining the press from 

publishing or broadcasting in a widely reported 

murder trial in which 6 people had been murdered 

in a small-town constituting of 850 people in total. 

The court in this case gave a two-pronged decision. 

The court recognized the essential role that the 

media plays in ensuring effective administration of 

justice by guarding against miscarriages of justice 

and subjecting the process to public scrutiny and 

also stated that although press coverage may, in 

                                                 
3
 23 C.J.S. Criminal Procedure and Rights of Accused § 923, 

last updated on March 2018. 
4
  Nebraska Press Association v. Stuart, 427 U.S. 539 (1976) 
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certain instances, surround a trial with a biased 

atmosphere but even in such situations, said the 

court, extreme measures such as prior restraints on 

the publication/broadcasting of any trial-related 

information was not permissible on mere 

allegations.
5
 

From this what can be inferred is that although 

freedom of press and speech is not absolute in its 

nature, barriers against extreme measures such as 

‗prior restraints‘ in the U.S are high and are the 

least preferred mechanism to be adopted even in 

cases where the courts are struggling to strike a 

balance between free press and the right to a fair 

trial. The following extract of Chief Justice 

Burger‘s opinion in the Nebraska Case speaks to the 

importance of a free press: 

“For these reasons alone, I would reject the 

contention that speculative deprivation of an 

accused's Sixth Amendment right to an impartial 

jury is comparable to the damage to the Nation or 

its people that Near and New York Times would 

have found sufficient to justify a prior restraint on 

reporting. Damage to that Sixth Amendment right 

could never be considered so direct, immediate and 

irreparable, and based on such proof, rather than 

speculation, that prior restraints on the press could 

be justified on this basis.” 

 

The all-time famous car chase that led to the 

eventual arrest of former football star O.J. Simpson, 

its live broadcast and the circus of reporters 

                                                 
5
 Alberto Bernabe, Prior Restraints on the Media and the 

Right to a Fair Trial: A Proposal for a New Standard, 84 Ky.L.J. 
259 (1996) 
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surrounding the case, is what many believed would 

cost him his fair trial. Regardless of the 

unprecedented attention that the case received and 

the conjectures surrounding the matter, the jury 

passed a verdict of not guilty based on the evidence 

placed before it rather than the constant rumors 

being churned out by the media: another instance in 

which it was reinforced that media coverage does 

not automatically jeopardize a defendant‘s right to 

fair trial. 

However, in some instances we do see the argument 

that the media can influence due process play out. 

For example, in Marshall v United States
6
, the court 

reversed a conviction because seven of the twelve 

jurors were exposed to news accounts of evidence 

that had not been admitted at trial. Later in, Irvin v. 

Dowd
7
, the court reversed a murder conviction 

because with the time gap between the arrest and 

the actual trial, in a community of approximately 

30,000 inhabitants 95% of the homes had had 

access to numerous newspaper articles and 

editorials against the defendant due to which 90% 

of the jurors questioned in voir dire were of the 

opinion that the defendant was guilty- thereby not 

only was his presumption of innocence severely 

compromised but the jury pool was bound to be 

biased. However, even in such instances the courts 

have tried to achieve a balance between the two 

conflicting rights; they have refrained from an 

absolute prohibition of speech, and rather reversed 

the conviction. 

This goes to show that in America, freedom of press 

and essentially speech is interchangeable and, 

                                                 
6
 Marshall v. United States, 360 U.S. 310 (1959) 

7
 Irvin v. Dowd 366 U.S. 717 (1961) 
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because of this view, are only sacrificed in limited 

circumstances for which a very high burden of 

proof exists. Prior restraints on media publication 

can be found at the core of the First Amendment
8
; 

ranging from John Milton condemning prior 

restraints against publication imposed by the King‘s 

licensors to accrual of the need to protect the Fifth 

and Sixth amendments
9
 to the Constitution in 

sensationalized cases such as the murder trial of 

O.J. Simpson. 

However, such forms of restrictions on the press, 

namely ‗prior restraints‘ are presumptively 

constitutionally invalid and are valid only under 

very limited circumstances as laid down in the 

Nebraska Press Case, namely: 

i) The nature and extent of the 

publicity would impair the 

defendant‘s right to a fair trial; 

ii) There are no alternative measures 

that could mitigate the effects of 

the publicity; and  

iii) The restraint would be effective. 

                                                 
8
 First Amendment text is as follows, “Congress shall make no 

law respecting an establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom of speech, or 
of the press, or the right of the people peaceably to 
assemble, and to petition the Government for a redress of 
grievances.” 
9
 Partial text of the Fifth Amendment, “No person shall be……. 

be deprived of life, liberty, or property, without due process 
of law…….” 
Partial text of the Sixth Amendment, “In all criminal 
prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed….”  
https://www.aclu.org/united-states-bill-rights-first-10-
amendments-constitution#firstamendment 

https://www.aclu.org/united-states-bill-rights-first-10-amendments-constitution#firstamendment
https://www.aclu.org/united-states-bill-rights-first-10-amendments-constitution#firstamendment
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A cursory glance of these limited circumstances and 

the handful number of court decisions in which 

prior restraints have been allowed go to show how 

that the standard is stringent and almost impossible 

to meet; tilting towards a free press/speech 

atmosphere. The brutality of prior restraints is so 

much that it freezes speech, something that the 

courts of America are not in the habit of indulging. 

The European Courts of Human Rights (ECHR) 

seems to have a more moderate view though. In 

Riepan v. Austria
10

, the court stated, ‗by rendering 

the administration of justice visible, publicity 

contributes to the achievement of the aim of Article 

6 § 1, namely a fair trial, the guarantee of which is 

one of the fundamental principles of any democratic 

society.‘ 

Where we saw that in the United States the courts 

are hesitant to gag speech, sometimes even at the 

expense of compromising the right to a fair trial, the 

ECtHR tends to tread a bit more carefully. In fact, 

due to the text of Article 10(2) of the European 

Convention of Human Rights (‗Convention‘) which 

states ‗maintaining the authority and impartiality of 

the judiciary‘ as one of the aims for which speech 

may be properly limited, the EU Courts have 

adopted a slightly more flexible approach to that of 

the US. The Following extracts from the Sunday 

Times Case
11

 emphasize the ECHR‘s approach: 

 

                                                 
10

Riepan v Austria, Case no. 35115/97, ECtHR (Third Section), 
Decision of 15.06.2000 http://echr.ketse.com/doc/35115.97-
en-20001114/view/ 
11

 Sunday Times v. United Kingdom, 1979 2 E.H.H.R 245 

http://echr.ketse.com/doc/35115.97-en-20001114/view/
http://echr.ketse.com/doc/35115.97-en-20001114/view/
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“The reasons why the draft article was regarded as 

objectionable by the House of Lords (see 

paragraphs 29 to 33 above) may be briefly 

summarised as follows: 

 

- by "prejudging" the issue of negligence, it would 

have led to disrespect for the processes of the law 

or interfered with the administration of justice; 

 

- it was of a kind that would expose Distillers to 

public and prejudicial discussion of the merits of 

their case, such exposure being objectionable as it 

inhibits suitors generally from having recourse to 

the courts; 

 

- it would subject Distillers to pressure and to the 

prejudices of prejudgment of the issues in the 

litigation, and the law of contempt was designed to 

prevent interference with recourse to the courts; 

 

- prejudgment by the press would have led 

inevitably in this case to replies by the parties, 

thereby creating the danger of a "trial by 

newspaper" incompatible with the proper 

administration of justice; 

 

- the courts owe it to the parties to protect them 

from the prejudices of prejudgment which involves 

their having to participate in the flurries of pre-trial 

publicity. 

 

The Court regards all these various reasons as 

falling within the aim of maintaining the "authority 
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... of the judiciary" as interpreted by the Court in 

the second sub-paragraph of paragraph 55 above. 

 

Furthermore, “As the Court has already observed, 

Article 10 (art. 10) guarantees not only the freedom 

of the press to inform the public but also the right of 

the public to be properly informed (see paragraph 

65 above). 

 

In the present case, the families of numerous victims 

of the tragedy, who were unaware of the legal 

difficulties involved, had a vital interest in knowing 

all the underlying facts and the various possible 

solutions. They could be deprived of this 

information, which was crucially important for 

them, only if it appeared absolutely certain that its 

diffusion would have presented a threat to the 

"authority of the judiciary". 

 

Accordingly, the interference with the applicants‟ 

freedom of expression had an aim that is legitimate 

under Article 10 (2) (art. 10-2).” 

 

These extracts are one example of how if 

impartiality of the judiciary is being caused the 

ECHR shall interfere with the freedom of press.  

Similarly, in Worms v Austria
12

 the court held that 

the state was entitled to fine the applicant for 

writing an article suggesting the guilt of a well-

known defendant in a tax evasion prosecution. The 

applicant had been charged with attempting to 

                                                 
12

  Worms v. Austria (1998) 25 EHRR 454,[1997] ECHR 52, 
[1995] ECHR 99 
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influence the outcome of a criminal proceeding. 

Such penalties, moreover, were held permissible 

even without showing that the publication had, in 

fact, had some influence on the result.
13

 

The ECtHR goes a step further and has placed a 

prohibition on reporting information concerning an 

on-going criminal investigation to be incompatible 

with Article 10 of the Convention albeit subject to 

some restrictions as laid down in the case of News 

Verlags GmbH & Co. KG v. Austria
14

 

 

ALTERNATIVES 

The next question to ask is that if there is some 

influence on the right to a fair trial by the media, 

what are the appropriate steps which can be taken to 

curb this influence. Should we ban such speech 

outright? Certainly not. 

The U.S. court‘s view on this is as follows, ―if the 

authors of [the first and sixth amendments], fully 

aware of the potential conflicts between them, were 

unwilling or unable to resolve the issue of assigning 

to one priority over the other, it is not for us to 

rewrite the Constitution by undertaking what they 

declined. [Yet] it is nonetheless clear that the 

barriers to prior restraint remain high unless we are 

to abandon what the Court has said for nearly a 

quarter of our national existence and implied 

throughout all of [it].‖
15

 

                                                 
13

 Mark W. Janis, Richard S.Kay, Anthony W.Bradley, 
European Human Rights Law (Texts and Materials) (Third 
Edition),264. 

14
 News Verlags GmbH & Co. KG v. Austria, 11 Jan.2000, 31 

E.H.R.R. 8. 
15

 Nebraska Press Association v. Stuart, 427 U.S. 539 (1976) 
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What this tells is that as far as a blatant ear-marking 

of the rights is concerned, the U.S. courts will not 

indulge in such a practice. However, over the years 

what may be inferred by the case law is a slight 

preference towards protecting free speech and free 

press. But even in doing so, the courts have and still 

do abstain from using the harshest mechanism 

available, that is, ‗prior restraints‘. This is so, as 

‗prior restraints‘ tend to freeze speech and have a 

chilling effect on the media. Additionally, the use of 

‗prior restraints‘ makes judges act as censors which 

should not be the case as that goes against the very 

basis of freedom of speech which is to hold public 

office holders including the judges accountable.  

Even so, the U.S. courts have not given the media a 

free hand to make a mockery of a trial or create a 

carnival like scenarios in high profile cases. 

Alternatives such as those stated within the 

Sheppard case are available and the courts are 

happy to engage with them as they are able to 

moderate the effects of media coverage on the right 

to a fair trial, without indulging in decapitation of a 

free press.   

It has been argued in Sheppard v Maxwell
16

, that 

most prejudice, if any due to media coverage of 

trials can be reduced by the use of alternate 

remedies such as regulating the conduct of reporters 

in the courtroom, ordering a change in trial venue, 

order a continuance of the trial, isolate the witness. 

The purpose of this sliding scale argument by the 

U.S. courts is that initially the least restrictive 

means may be adopted to counter any effect of 

media coverage on a trial so that the two, equally 

                                                 
16

 Sheppard v. Maxwell 384 U.S. 333 (1966) 
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important rights can be balanced without one 

bearing the brunt of any harsh reaction. 

Along with some of the alternate remedies provided 

in the Sheppard case, other self-regulatory 

mechanism may also be adopted by the media. 

These range from enforcing idealistic fair reporting 

standards to other minor adjustments such as the 

press informing or broadcasting about a case 

without taking sides or sensationalizing it to gain 

extra commercial points. Although, we are all in 

favour of a free press, the press can and should also 

be cautious in not giving the name of the accused or 

victim to the public – one of the most basic ways in 

which media not only harms a person‘s right to fair 

trial but also considerably reduces the individual‘s 

chance of mingling within society especially where 

he has been found not guilty. In cases involving 

offences like terrorism, rape and pedophilia 

amongst other such crimes, the media should be 

careful to name and shame a person before a trial 

has even begun or a guilty verdict has been passed 

as such speculations and allegations tend to 

otherwise destroy the individual‘s social standing 

along with creating a bias against him. Additionally, 

the media in order to minimize or correct its 

influence on trials, should cease from passing 

judgments on an on-going trial and relay a neutral 

account of events.  

 

CONCLUSION 

There is no denying the importance that a free 

press/media and the right to a fair trial share in this 

modern day and age. As we have seen, some 

jurisdictions are keen on upholding the former 
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while others are more in favour of the latter, but this 

is a constant struggle which although may vary on a 

case by case basis but one for which some form of 

guidelines or standard of procedures may be issued. 

This is indeed a very difficult balance to strike; with 

a free press playing the watchdog over other 

institutions along with providing information and 

empowering the public in its role as informed 

citizens and critics versus fundamental rights such 

as a fair trial, presumption of innocence and an 

individual‘s right to privacy and dignity becoming a 

part of the mix as well. However, a balance between 

the two must be achieved and along with self-

regulation, external controls in the form of 

independent media commissions can also be 

established to help attain this goal. 
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